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CabU af Cases. 



OOURT OF APPEAL. 

St. John Baptist Collbgk, Oxford, Ex parte. Be 
Mbtropolitan and District Railway (Citt Lines 
AND Extensions Act), 1879 



HIGH OOURT OF JUSTICE. 

CoLuatBiA Chemical Factory Manure and Phosphate 

Works (Lim.), /»w(Chanc) s 

Elliott, In re. Elliott «. Smith (Chanc.) ... 3 
Hughes Hallbtt v, Indian Mammoth Gold Mines 

(Lim.) (Chanc.) 2 

Nicholson v. Smith (Chanc.) ..... 3 

White, In re. White v. White (Chanc.) ... 3 



OOURT OF APPEAL. 



Court of Appeal, 
Jessel, M.R. 
Cotton, L.J. 

Sib J. Hannen. 
Not. 16. 



Ex parte St. John Baptist College, 
Oxford. Re The Metropolitan 
AND District Railways (City 
Lines and Extensions Act;, 
1879. 



Lands Clauses Consolidation Act, 1846, s. 69 — Lands 
taken by Railway Company — Purchase^moneys — In- 
vestment — Cash under Control of Court. 

LaDcLs belongiDf;^ to the aboye-Damed college were 
taken by the Metropolitan and District Railways, under 
the powers of their Act which incorporated the Lands 
Clauses Consolidation Act, 1845, and the sum of 6,644/., 
representing the purchase-moneys, was paid into Court. 

The president and scholars or the college petition »d to 
haye the 6,644/. inyested in India Three-and-arHalf per 
Cent. Stock, or in India Four per Cent. Stock, and to 
haye the dividends paid to them from time to time until 
further order. 

Hall, V.C, in accordance with his decision in Ex 
parte the Rector of Kirksmeatonf 61 Law J. Rep. Chanc. 
581 ; L.R. 20, Chanc. Div. 203, held that the 6,544/. 
was not cash under the control of the Court, and 
directed that it should be inyested in Three per Cent. 
Annuities. 

The college appealed. 

Wintle for the petitioners. 

0» R. Kennedy, for the companies, did not oppose the 
inyestment, but urged that the costs of the appeal ought 
not to be thrown upon the companies. 



Their Lordships considered that the fund was clearly 
cash under the control of the Court within the meaning 
of Lord St. Leonards' Act, and mi^ht be inyested ac- 
cordingly. The companies must pay the costs of the 
appeal. 



HIGH OOURT OF JUSTICE. 

^^^'^_-^'*^^-l Hughes Halleti v. The Indian 
Dwj 'l9 J ^^^^*^^^tb: Gold Mines (Lim.). 

Trustee and ' Cestui que Trust ' — Indemnity — * Quia 
timet ' Action, 

The plaintiff had taken shares in the Indian Mam- 
moth (iold Mines (Lim.), as trustee for one Cookesley, 
on which he had paid 600/. out of money supplied by 
Cookesley, leaving 1,600/. uncalled on the shares. An order 
had been made for winding up the company. One of the 
objects of the action was to obtain indemnity against 
Cookesley, who did not defend. It did not appear that 
any call had been made in the winding up. 

W, W. Kardake and Dobbs for the plaintiff. 

Cozens-Hardy, Q.C., and Kirby for the defendants. 

Fry, J., dismissed the action against the defendants 
other than Cookesley on the facts ; and held also that, as 
no injury was shown to haye happened to the trustee, 
he could not give judgment merely for future in- 
demnity. 
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De^y'sO. JWhiib». Whitb. 

Will — Construction — Election, 

A testator had power of appointment oyer certain 
settled real estate among the children of his first 
marriage ; in default of appointment, the settled estate 
went among the children of that marriage. He had a 
son and seyeral daughters by his first marriage. He 
married a second time, and had a son and a daughter bj 
his second marriage. By his will, after referring to his 
settlement, he gave a part of his settled property, and 
certain other property, to his eldest son, ana directed 
that the property given to his eldest son should be ac- 
counted for in dividing his estate among all his children ; 
he gave the rest of his estate to trustees for all his 
children equally. A question in the action was whether 
the children of the first marriage were put to their 
election. 

Oookson, Q.C, and B, B, Rogers for the children of 
the first marriage other than the eldest son. 

Eperitt, Q. C,y and Eawlins for the eldest son of the 
first marriage. 

Coeens-Hardff, Q.C, vadDyneioT the children of the 
second marriage. 

Fbt, J., held that the children of the first marriage 
were put to their election. 



Chancery Division. 
Fry, J. 
Dec. 20. 



} 



In re Eluoit. Eluoit 
Smits. 



WiU-^ Construction — Dying, 

The testator in this action gave pecuniary legacies to 
three persons, and directed that, in case of anv of them 
^7^^g9 t^o legacy of that person should be divided be- 
tween the others, and gave the same persons his residue, 
share and share alike. The testator and one of the 
three legatees were drowned by the same casualty, and 
there was no evidence to show which survived. A 
question in the action was whether the gift ever took 
efieet. 

Olasse, Q,C., and J^fence, Oookson, Q.C., and Otoen, 
Cozens-Hardyf Q,C.f and Micklem for parties to the 
action. 

Stirling for the Grown, who was entitled to one-third 
of the residue in default of next-of-kin. 

Fbt, J., held that dying was confined to dying in 
the testator 8 life, and the gift over did not take effect. 



Oumcery Division,^ In re The Golxjicbia Ghbxical 
Kat, J. > Factobt Manfbb and Phos* 
Dec. 8, 16. J PHAiB WoBKS (Limitbd). 

Company — Winding-up— Director — Qualification Shares 
— List of Contributories. 

This was an apnlication by the official liquidator of 
the company to place the name of Sir W. Brett upon 
the list of contributories. 

The articles of association provided that Sir W. Brett 
and certain others should be the first directors of the 
comnany ; that the qualification of a director should be 
the nolding of shares to the value of 500/., on which 
all calls had been paid ; and that the office of director 



should be vacated if the director ceased to hold his 
qualification. 

Sir W. Brett never applied for any shares, and none 
were allotted to him or registered in his name ; but he 
signed the memorandum for one share and also the 
articles, and was present at the two meeting, and on 
those occasions acted as a director. After which here- 
signed his position as director, and his resignation was 
accepted. The company went into voluntary liquidation 
in November, 1879, and a winding-up order was made 
in January, 1880. 

The question now was whether Sir W. Brett, by 
signing tne memorandum of assodation and acting as a 
duector, had not impliedly contracted to taJce the 
number of shares necessary for the qualification of a 
director. 

W. Pearson, Q.C., and E, S, Ford for the liquidator. 

Graham Hastings, Q.C, and Brooksbank for Sir W. 
Brett. 

Dec. 15.— Eat, J., after considering the cases, was of 
opinion that it was impossible, by any process of fair 
reasoning, to arrive at the conclusion tliat Sir W. Brett 
had agr^ expressly or by implication to become a. 
shareholder. 



} 



Nicholson v, Sjchh. 



Chancery Division. 

Pbabson, X 

Dec. 21. 

Bmewdble Leaso^-Cbvenant for Eenewal—Conditums 
precedent — Notice of Intention to apply for Renewal 
— By whom to he given — To wham to he addressed, 

ISij a lease of 1860 (made in pursuance of covenants 
for renewal contained in two previous successive leases 
of 1818 and 1839) the lessors leased to the lessees cer- 
tain premises in the city of London for a term of 
twenty-one years from June 24, 1800, at a yearly rent of 
100/. The lease contained a covenant by the lessors that 
they would, from time to time, before the expiration of 
the'term thereby granted, whenever thereunto required 
by the lessees, and upon receiving from them l,00u. bv 
way of consideration, fine, or premium, grant to the 
lessees a new lease of the demised premises to commence 
from the expiration of the term thereby gpranted, subject 
to rent, covenants, &c., the lessees executing a counter- 
nart of the new lease, and pacing the expense of the 
lease and counterpart, and paying to the leasees on the 
execution thereof respectively bv way of consideration, 
fine, or premium, the sum of 1,000/. ; and every such new 
lease was to contain a covenant for renewal, it being the 
intention of the parties that the lease should be renew- 
able for ever at the option of the lessees, in pursuance of 
the covenant in the original bond of 1818. The lease 
also contained a covenant by the lessees that if they did 
not, before the expiration of the term thereby granted, 
avail themselves of the option of requiring a new lease^ 
or should not accept such newlease, and execute a counter- 
part, and pay the whole expense of the new lease and 
counterpart, and pay, on the execution of the new lease^ 
by way of fine, premium, or consideration, the sum of 
1,000/., then the lessees would, previous to the expira- 
tion of the term thereby granted, execute certain worka 
upon the demised premises, so as to render up at the 
expiration of the term a good dwelling-house. 

The lessees were the trustees of the guarantee fund of 
an insurance company. The guarantee fund, of which 
the demised premises formed a part, was held upon 
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trust to secure the payment by the company of certain 
perpetual annuities; aud, subject to that primary trust; 
in trust for the company as part of its general assets. 

In June; 1881; the freehold reversion in the demised 
property was vested, as to one individual moiety, in 
three trustees, of vrhom G. S. was one ; and, as to the 
other undivided moiety, in G. S. for life, with remainder 
t© his wife for life, with remainder to the same three 
trustees. 

On June 23, 1881, the lessees had not applied for re- 
newal of the lease, and G. S. wrote to the directors of 
the company calling attention to the fact that the lease 
expired next day ; and the same day A. H., who was 
the secretary both of the company and of the trustees of 
the guarantee fund, and who had not received any 
formal instructions from the company or the trustees in 
the matter of the renewal, thougn there had been con- 
versations on the subject, replied, stating that 'the 
directors are, of course, prepared to renew the lease.' 
A new lease not being executed or the fine of 1,000/. 
paid, on June 24 the lessors refused to renew the lease. 

The lessees brought an action against G. S. and his 
wife and co-trustees for specific performance of the 
covenant for renewal. 

Daoey, Q,C., Kingdon, and WoUtenhdme, for the 
plaintim, contended that neither the payment of the 
1,000/., nor the execution o. the new lease, nor the 



declaration by the lessees of the intention to exercise 
their option of renewal before the expiration of the 
former lease, was a condition precedent to the ri^ht to 
claim the renewal ; and that if such a declaration of 
intention was a condition precedent, it had been suffi- 
ciently signified by the letter of A. H. to G. S., of 
June 23, before the expiration of the lease. 

Higgim, Q,C., and Vaughan Hawkins^ for the defend- 
ant, contended that the payment, the declaration, and 
the execution were conditions precedent, and that none 
of them had been complied with ; the letter of June 23 
being written by A. H. without authority, and on 
behalf of the wrong person, and to the wrong person. 

PsARSON; J., held that the payment of the 1,00(¥. 
and the execution of the new lease were not conditions 
precedent ; but that the declaration of intention to exer- 
cise the option was so ; and that A. H., as secretair to 
both the company and the trustees, was authorised by 
both and in duty bound to apply for the renewal ; and 
that his letter, if regarded as being on behalf of the 
company, was on behalf of the parties really interested 
in the renewal; that it was sufficiently addressed to 
G. S., without its being necessary for it to be addressed 
to the latter's co-trustees; and that the lessees had, 
therefore, complied with the condition precedent, and 
were entitled to the renewal of the lease, and the costs 
of the action. 
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COURT OP APPEAL. 



•WlLSOir V. TiTBKEB. 



Court of Appeal, 

JlBBSSLf M.R. 
LniDLBT, L. J. 

BowBsr, L. J. 
Jao. 16. 

Matntenance— Trust or Power for— Ability of Father to 
maintain — ^Ransome v. Burgess notfcUowed,* 

Appeal from decision of Baoon, V.C, affirmed. 

A question -was raised on thia appeal^ which was not 
ar^ed in the Court below, whether a declaration con- 
tained in a marriage settlement 'that the trustees or 
trustee shall after the death of (wife) apply the whole or 
such part as the said trustees or trustee shall think fit 
of the annual income of the share or fortune to which 
any child shall from time to time be entitled in expect- 
ancy under the trusts hereinbefore declared for or to- 
wards the maintenance or education of such child ' (the 
husband surviving having no life interest under the 
settlement), did not entitle the father to require the 
trustees to provide maintenance, irrespective oi his (the 
father's) capacity to maintain his children. 

Ransome v. Burgess^ 36 Law J. Rep. Chanc 84 ; L.R. 
3 Eq. 773, was relied on. 

iSavey, Q.C., and MuUigan appeared for the appellant. 

Marten^ Q.(7., and (hoen for the respondent. 

Their Lobdships held that the father was not so 
entitled, and declined to follow that decision; Lotdxet, 
L.J., observing that the Vice^hancellor had, in that 

YOL, XTin. 



case, erroneously extended the principles of the case o 
Mundy v. Howe^ and that those principles were not to 
be any further extended. 

Omrt of Appeal, 
^^2?^^I'H-|Thb Chabterbd Mbboakulb Bahk 

T^Z?ZL T T OP LfDIA, LONDOK, AWD ChUTA V. 

L.IKDIJBT, L..J . L rp^ NeTHERLAICDS LfDIA StBAM 

Ulb Navigation CoKPAifx (Limitbd). 

Jan. 17. ; 
Ship and Shipping — Exception in Bill of Lading — Col^ 
lision between Ships belonging to same OwnerS'^De' 
fault cf Servants— Excepted Ferds— Action of Tortr— 
Measure of Damages — Admiralty Rules — Judicature 
Act, 1873, c. 3, s. 25 (9). 

Appeal from the Queen's Bench Division, reported 16 
Law J . Rep. Q.B. 393. 

Action by plaintiffs as owners of goods shipped at 
Singapore, unaer a bill of lading, on board the aefend- 
ants' vessel the WiUen Kroon Prina der Netherlander, 
to be carried to Sourabaya, and lost through a collision 
on the high seas between that vessel and the Atieh, 
another veml belonging to the defendants. The biU of 
lading, which was in the English language, and on which 
the defendants were described by their corporate name, 
excepted, among other thifigs, (1) collision, (2) accidents, 
loss, or damage from any act, neglect, or defeiult what- 
soever of the pilots, master, or mariners, or other ser- 
vants of the company in navigating the ship. The two 
c 
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Rhips were registered in Holland, in the name of a Dutch 
company, composed of the same persons as the English 
company, who are the defendants. The object of such 
registration was to enable the defendants to trade with 
those ships to Java, which is a Datch possession. 

The jury, at the trial, found that the Atjeh was 
mainly at fault in cansinff the collision, but that the 
Kroon Prius was also to buune. 

The Queen's Bench Division (Polloos, B., Manistt, 
J., and Stephsk, J.) held that the defendants were liable, 
by virtue of their contract, for the whole of the loss. 

The defendants appealed. 

Benjamin, Q.C,, and Cohen, Q.C, (with them Itmkes\ 
iot the defendants. 

Butt, Q.C, and Myburgh, Q,C. (with them O. 
Barnes), for the plaintiffs. 

, Cur, ado. vult. 

January 17. — Their Lobdships were of opinion 
that the defendants were not liable, as owners of the 
Kroon Prins, under the bill of lading, which was an 
English contract, and must be constru^ accordingly for 
breach of the contract to carry safely, inasmuch as the 
parties intended to exclude all collisions, even although 
attributable to the negligence of those on board the 
Kroon Prins; that the defendants, as principals of 
the captain of the Atjeh, were liable for the con- 
sequences of his negligence; tiiiat the action, viewed 
as an action of tort, came within section 25, subsection 9, 
of the Judicature Act, 1873, so that the rules of the 
Admiralty Division were applicable ; that by those rules, 
where two ships which belong to different owners are 
to blame, the owner of goods is entitled to recover one- 
half of the amount of the loss £rom the owner of one 
ship, and the other half from the owner of the other 
ship ; so that the defendants, as owners of the Atjeh 
and the Kroon Prins, would have been liable for the 
whole amount of the loss, but that, as they were exoner- 
ated by the exception in the bill of lading from the 
share of the loss due to the negligence of those in charge 
of the Kroon Prins, they were only liable to the plaintifis 
for the other half of the loss due to the negligence of 
the Atjeh. Their lordships gave judgement for the plain- 
tiffs accordingly ; no costs of the ap^al. 



HIGH COURT OF JUSTICE. 



lU Spbight. Spbight v. Qaxtnt. 



Court of Appeal. 

Jessel, M.R. 

LnrDLET, L. J. 

BowEW, L.J. 

Jan. 19, 20. 

Trustee — Employment of Broker — Negligence — I^oss of 
Trust Funds^Liabilitg of Trustee. 

Appeal by the defendant, the sole acting trustee and 
executor of a will, against a judgment of Bacok, V.C.f 
holding the defendant liable to replace a sum of 15,000/. 
to the trust estate, which he had paid to a broker for 
the purpose of investment, and which had been lost by 
the default of the broker. The case is fully reported 
51 Law J. Hep. Ohanc. 715. 

Hemming, Q, C, Davey, Q.C., and J, G. Wood for the 
appellant. 

Millar, Q,C., and Stirling for the respondent. 

Their Lobdships reversed the decision of the Vice- 
Chancellor. They held that the trustee, having selected 
a broker of good repute, and paid the money over to him 
on ][>roduction of a bought note, were exempted from 
liability if the money were to be lost by the default of 
the broker. 



Chancery Division, 

Bacow, V.C 

Jan. 11. 



} 



In re Taxtbinb Com pan t (Limited) . 



Company — Besoluiian for voluntary Liquidation — Cotn^ 
pviUory Order — List of B. Contributories — Commence- 
ment of Winding^p— Companies Act, 1862 (26 & 26 
Vict, c, 89), s, Sk. 

Adjourned summons. 

One object of this summons was to place three share- 
holders, who had transferred their shares, on the list of 
B. contributories in the winding-up of the company. 
The transfers were renstered on December 24, 1874 ; 
and, on the same day, the company passed a resolution 
for a voluntary winding-up. A compulsoir order for 
winding-up was afterwards made on March 17, 1877. 

Hemming, Q.C, (with him Buckley), for the sum- 
mons, relied on Thomas v. The Patent Lionite Company, 
50 Law J. Bep. Chanc. 544, as an authority that, 
where there was a resolution for voluntary winding-up, 
and aiterwards a compulsory order, the commencement 
of the winding-up was fixed by the date of the resolu- 
tion for voluntary liquidation, and that the B. list must 
be settled by reference to that date. 

Marten, Q,C, (with him Terrell), contrd. 

Hemming, Q.C, replied. 

Bacon, V.C, said that the ease cited only decided 
that a compulsory order did not invalidate the proceed- 
ings already taken under a volunta^ winding-up, and 
was no authority for the purpose for which it was 
cited ; and dismissed the summons. 



Be Hatgarth*8 Sexilement 
Trusts. 



CJumcery Division, 1 

Bacok, V.C. \ 

Jan. 13. J 

Succession Ihtty — Cssser of — Customs and Inland 
Revenue Act, 1881, ss, 27 and 41 — Succession Duty 
Act, 1853, ss. 10 an<; 41. 

By a marriage settlement dated March 10, 1855, stock 
and securities of the value of over 20,000/. were vested 
in trustees upon trust for the wife and husband respect- 
ively for Ufe, and, after the death of the survivor, for 
the issue of the marriage who attained twenty-one. 
There was issue of the marriage one son who attained 
twenty-one, and died on November 6, 1881, a bachelor 
and intestate. The wife was dead; and the father, 
having taken out letters of administration to the son, 
claimed to be entitled absolutely to the trust fund. The 
value of the trust fund, less the value of the life interest 
therein of the father, was brought into the account of 
the estate of the son, and probate duty at 8 per cent, 
paid thereon under the Customs and Inland Ke venue 
Act. 1881, 8. 27, The father contended that, under 
section 41 of the same Act, no further duty was or would 
become payable, either under the settlement or under the 
estate of the son. The trustees were, however, infc rmed 
by the Comptroller of the Inland Revenue that there was 
a presumptive claim for succesrion duty on the death of 
the father under tiie settlement, which must be provided 
for before parting with the fund. The trustees, at the re- 
quest of tne &Uier, thereupon paid a sufficient sum to 
meet this duty into Court under the Trustee Relief Act, 
1847^ and the father now raised the question on petition 
for payment to him of this fund. 

Marten, Q.C, and Morshead for the petitioner. 

Drank PoumaU for the tnutees. 
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Vaughan Hawkins for the Grown. 

Bacoit, V.C, considered that the working of section 41 
was clearly applicable to the present case ; and that, 3 per 
cent, having oeen paid in cpmpliance with the Act, the 
saocession duty at 1 per cent, imposed by the Succession 
Duty Act, 1863, was no longer payable. 

Chancery DivUUm, \ 

BaOON, y.O. I OOLDBMID V.ThE QrIAT EASTERlf 

Dec. 12, 18. I Railway Oompant. 

Jan. 12, 16. J 
Market— Disturbance— Imt^fficient Accommodation. 

This was an action by the owners and lessees of the 
Spitalfields Market, to restrain the defendants from 
establishing a fruit and vegetable market, and from 
using certain buildings and warehouses for the sale^ of 
fruit and vegetables, so as to interfere with the plaintiffs* 
market 

The defendants, amongst other defences, alleged that 
the accommodation afforded by the Spitalfields Market 
was insufficient ; and that the owners of the market, 
being in default in not providing sufficient accommoda- 
tion, could not maintain an action for disturbance. 

SirMardinge Oiffard, Q,C., Cosem-Hardy, Q.C., and 
MicJdem for the plaintii&. 

Hemming, Q.C, A. Carles, Q.C., and Smart for the 
defendants. 

F, H. Colt watched the case for the Whitechapel 
District Board of Works. 

Sir Hardinge Qiffard in replv. 

Baoon, V.O., held that the defendants had, in fact, 
opened a market in direct competition with that of the 
plaintifis ; that there was no evidence that the accom- 
modation in the plaintifi^' market was insufficient ; and 
that, even if there were, this would not, at law, entitle 
the defendants to open another market in competition 
with the plaintifft' market; and granted an injunction. 
At the request of the defendants the operation of the 
injunction was suspended for one month. 



Chancery Divisicn, 1 n/v^««. 



wery Division, 1 , 

jAoo]f,v.o. y 

Jan. 18. J 



V, MXTROPOLITAK BoABD 

OF Works. 



Compensation under Lands Clauses Act — Mortgagor and 
Mortgagee — Personal Compensation, 

In 1881 the plaintiff carried on business as a tailor at 
82 Kentish Town Road. In 1870 he had mortgaged 
the lease of the house to a mortgagee, who had gone 
abroad, and who had not since been heard of. The 
defendants havinff given notice of their intention to 
take the pliuntiff's premises, under the compulsory 
powers of the Lands Glauses Consolidation Act, corre- 
spondence ensued, in which the plaintiff offered to sell 
his interest by agreement, claiming, at first, distinct sums 
for the value of his lease, damages to his trade, expenses 
of removal, and fixtures. The defendants replied, offer- 
ing 400/. in full discharge of all the items of his 
claim. The plaintiff replied, offering to accept 400/., 
provided the leasehold interest was assessed at 
•150/. and 260/. for personal compensation, stating 
that there would be some difficulty in making 
out the title to the lease. The defendants agreed to this, 
and the plaintiff gave up possession on June 24, 1881 ; 
but as, owin^ to the absence of the mortgagee, he could 
not make a title to the lease, the defendants declined to 
pay him any part of the money. The plaintiff then 



brought this action for specific . performance. After the 
action was brought, the defendants paid the 400/. into 
Court. 

Hemming y Q,C., and C, H, Turner, for the plaintiff, 
contended tJiat on the .terms of the agreement the 
defendants were bound to pay the 260/. to the plaintiff 
forthwith. 

Methotd, for the defendants, contended that the com- 
pensation was in the nature of compensation for the 
value of the goodwill of the business, which passed 
with the premises ; and that, therefore, the 260/. as well 
as the 150/. was subject to the mortgage, and a good 
discharge could only be given by the mortgagee. 

Hemming replied. 

Baooit, v.C, said that the 250/. was assessed for 
personal compensation, and that there was no reason for 
suggesting that it was subject to the mortgage; and 
made an order for payment of the 250/. within one 
week, with interest at 5 per cent, from June 24, 1881. 



}. 



Chancery Division, 

Fry, J. y Wadb v, Wilson. 

Dec. 9. 

Conveyancing and Heal Property Act, 1881, «. 25 (2)— • 
Mortgage — Foreclosure Action — Side, 

This was a foreclosure action, in which no defendant 
appea^. The plaintiffs desixed an immediate sale. 

Decimus Sturges for the plaintiffs. 

Frt, J., directed an account, and a sale of so much of 
the property as should be neceesaiy in order to satisfy 
what should be found due for principal, interest, and 
costs. 



Chancery Division, 1 

Fry, J. Y Charlton v, Charlton. 

Dec. 18. J 

Practice — Taxation— Additional Pules of Auguit 1,1876 
—Order VL, Pule S2— Party. 

This was a motion to review a taxation from a person 
who had not been brought before the taxing master. 

Olasse, Q,C,, and A. C. Terrell for the motion. 

Cookson, Q. C., and Seward Price, contrd. 

Fry, J., said the remedy, if any, of the applicant was 
to have the order for taxation set aside. 



Grebnb V, FOSTBR. 



Chancery Division, 1 
Fry, J. 
Dec. 19. ) 

Mortgage — Foreclosure— Title Deeds, 

The plaintiff in this foreclosure action asked an order 
on a defendant, a mortgagee of the equity of redemp- 
tion, for delivery up of his security. 

Cookson, Q.C,, and Elgood for the plaintiff. 

Fellows for the defendant. 

Fry, J., refused to make the order. 



) 



Fsarnside V, Flint. 



Chancery Division. 

Fry, J. 

Dec. 9, 19. 

Jan. 16. 

Statute of Limitations, 1874, s, S— Mortgage, 

This was a claim for a debt secured by a mortgage of 
copyholds and a concurrent bond. All daim against the 
land was barred by the lapse of twelve years since the 



8 



[VOL. 18.j 



THE LAW JOUENAL. 



nrOTES OP OASB& 
L Jon. 27, 1888. 



last payment of interest or acknowledgment ; but a 
letter written within twenty years was set up as an ac- 
knowledgment; which^ it was argued, kept up the 
remedy, on the bond. 

JEwfHtt, Q,C., and F, Thompson for the claimant. 

OUme, Q.C.f and Lawson, and Alfred Smith and «7. 
Cutler, for parties to the action. 

Frt, J.J held that the claim was barred. 



}'• 



re Hoitb's Trusts. 



Chancery Division, 

Pearson, J. (for Kay, J.) 

Jan. 12. 

Will — Construction — Oift to Daughter — Direction that 
if she survived Testator her Share should be subject to 
the Trusts of her Settlement — Death of Daughter in 
Lifetime of Testator, leaving Children living at his 
Death— Wills Act (1 Vict. c. 26), s. 38. 

The testator, by his will, gave his residuary estate to 
trustees upon trust for his eight children, of whom Mrs. 
Bathurst was one, in equal shares; and he directed that 
the share of Mrs. Bathurst, in case she should suryiye 
him, should be deemed part of tiie fund comprised in her 
marriage settlement, and be subject to the tnists thereof. 

Mxa. Bathurst died in the lifetime of the testator, 
leaving children living at the testator's death, so that by 
virtue of section 33 of the Wills Act her share did not 
lapse. 

The trustees paid the share into Court ; and this was 
a petition presented by Mrs. Bathurst's husband, who 
had taken out administration to her, to have the fund 
paid out to him. 

Maclean for the petitioner: The clause in the will 
must be taken to apply to the case of Mrs. Bathurst's 
actually surviving tne testator, and not to a survival by 
a fiction of law. 
' W. Pearson, Q.C, and Cadman Jones for the trustees 
of Mrs. Bathurst's settlement. 

PsARSOir, J., held that, as no contrary intention ap- 
peared from the will, the bequest to Mrs. Bathurst must 
take effect as if she had survived the testator. If she 
had survived him the fund must have been brought into 
settlement ; and it would be defeating the object of the 
Act, and the intention of the testator, to hold that it 
ought to be paid to her representative. It must, there- 
fore, be paid to the trustees of the settlement. 



} 



Chancery Division, 

Ohittt, J. y Birch v. Mather, 
Jan. 12. 

Practice — Discovery '— Patent Action — Patent Law 
Amendment Act, 1862 (16 ^ 16 Vict. c. 83), s. 41 

The ordinary rules of discovery apply to patent actions, 
notwithstanding the provisions of the Patent Law 
Amendment Act, 1862, s. 41, for delivery of particulars. 

Therefore, wiiere^ in an action for the infringement of 
a patent, the defendant had delivered particulars of ob- 
jections, including a statement that the inventions 



claimed by the plaintiff had, prior to the date of the 
letters patent, oeen used at places named, and the 
plaintiff desired to obtain the names and addresses of 
the persons using at those places the inventions, 

IlELD that, although the information sought for from 
the defendant had reference to the particulus delivered 
by him, yet the plaintiff was not bound to apply for 
further particulars, but could apply for leave to ad- 
minister interrogatories. Held al8(>— following Finnegan 
V. James, 44 Law J, Hep. Ohanc. 186 ; L. K. 19, £q. 72 ; 
and Crossley v. Totiey, L. R. 2 Ohanc. Div. 633— that the 
plaintiff was, notwithstanding the language of the Patent 
Law Amendment Act, 1862, s. 41, entitled to the in- 
formation asked for. 

Clement Higgin and Chadwyck Healey for the parties. 



Iw: 



EBBER v. Wedgwood. 



Chancery Division. 

Pearson, J, 

Jan. 18. 

Practice — Amendment of Pleadings — Costs of Action sole 
Question to be determined, 

TMs was an action to restrain the defendant from 
building in such a way as to interfere with the ancient 
lights of the plaintiff. An injunction was granted the 
day after issuing the writ, and the defendant did not 
aijpear. The defendant then completed his building 
within its old height. The plaintiff delivered a state- 
ment of claim. The statement of defence did not deny 
the plaintiff's title to twenty veais' access of light. The 
plaintiff set the action down for trial, and it came into 
the |)aper in November last, but stood over to enable the 
parties to file affidavits. On December 20 the defendant 
became acquainted with facts which induced him to be- 
lieve that the plaintiff's lights were not andent. 
Accordingly he applied, by sununons, for leave to amend 
Ms statement of defence by alleging that the lights were 
not ancient ; and, the summons boing refused, the de- 
fendant moved in Oourt to reverse tJ^e order made in 
chambers. 

Gent for the motion : Although, in point of form, the 
question of costs alone remains to be decided, yet, sub- 
stantially, this involves the question whether or not the 
plaintiff had any right of action. The proposed amend- 
ment is, therefore, not material ; and the effect of not 
allowing it might be to deprive the defendant of costs, 
although he has bem all along in the right. He referred 
to Laird v. Briggs, L. R. 19 Ohanc Div. 22. 

Oraham Hastings, Q.C., and Charles Browne, for the 
plaintiff, were not called upon. 

Pearson, J., said that the only question remaining 
to be decided was as to the costs of the action, and not 
as to the rights of the parties. The proposed amend- 
ment would raise an entirely new issue, and to allow 
it would be, in effect, to allow an entirely new action to 
be brought for the sole purpose of determining how the 
costs of this actiun were to be borne. He should only 
be encouraging litigation if he were to do this. He ac- 
cordingly refused iSie motion, with costs. 



N0TB8 OF OASBS.! 
Feb. 8, 1883. J 



THE LAW JOURi^AL. 



[VOL. 18.] 



t ai €nstB. 



COURT OF APPEAL. 

Fbank Mills Mimimo Compai^, In re 

Mansbl V, Norton 

Thomas, Ex parte. In re Humfhrbys .... 

HIGH COURT OF JUSTICE. 

Basham, In re, Hannat v. Basham (Chanc.) 
Birmingham Brbwbrt, Malting, and Distillery Com- 
pany, In re (Chanc.) 



10, 


12 I 

I 
111 



BoDDiNGTON, In re, Boddington v. Boddinqton (Ch iec.) 1 1 
Buckley's Sbttlemrnt, In re (Chanc.) . . . .10 
Db Montbrun i;. Hirsch (Chanc.) . . . .12 
Devala Provident Gold Mining Company (LiMiraD), 

/»r^ (Chanc) 11 

Guthrie v. Walhond (Chanc.) 10 

Hack v. London Provident Building Society (Chanc.) 12 

PoNsoNBY V. Hartley (Chanc.) 11 

Smith, Re, Green v. Smith 10 

Stanley u, Grundy (Chanc.) 10 

United Serticb, The. Cole v. Great Yarmouth 

Steam Tug Company (Lim.) (P. D. & A.) . .12 



COURT OP APPEAL. 

Court of Appeal, ' 

Jessel, M.R. 

LiNDLET, L.J. 



BOWEN, L.J. 

Jan. 18. 



Rv parte Thomas. In re Humfhbets. 



Bankruptcy — Practice — Adjudication made by Court of 

Appeal after Refusal by Chief Jvjdge — Date of Adjudi^' 

cation. 

In this case Mr. Registrar Brougham, sitting as Chief 
Judge in Bankruptcy, had refused to adjudicate the 
debtor a bankrupt. On the appeal of the petitioning 
creditor the Court of Appeal made the adjudication ; and 
the question arose whether it ought to be dated as of 
the day on which the registrar ought to have made it^ 
or as of the day of the decision of the Court of Appeal. 

Wineloto, Q.C^ and J, E, Linklater for the petitioning 
creditor. 

Cooper Willie f Q,C., and Brough for the debtor. 

Their Lordships held that the adjudication must be 
dated on the day of the decision of the Court of Appeal. 

Court of Appeal, 

JrSBBiTSLy M.R. 

LiNDLBY, L. J. 

Bowen, L.J. 
Jan. 22. 

Cost-hook Mine — Relinquishment of Shares — Mode of 
ascertaining Contribution payable by relinquishing 
Shareholder, 
The appellant, the holder of 110 shares in a cost- book 

mine in Devon, gave notice on November 16, 1879, to 

VOL. XYTII. 



In re 



Fbane Mills 

CoJiPAKY. 



Mining 



the parser of the company of his desire to relin(]uish 
them, and asked him for an account of his liabihties. 
This account ought to have been made out on Novem* 
ber 30, but none was then made up or sent to him. On 
February 26, 1880, a petition was presented in the 
Stannaries Court for winding up the company, and on 
March 6 a winding-up order was made. 

The liquidator made a call on the continuini^ share- 
holders, out of which all the debts were paid. He 
made out an account of the assets and liabilities of the 
company, deducting from the assets a considerable part 
of the money due for arrears on calls, and calculating 
the plant of the company at the breaking^up value. 

In calculating the amount of liabilities payable to the 
appellant, the liquidator divided the liabilities rated 
between him and the holder of 601 other shares, omit- 
ing 67($ shares held by insolvent persons. 

It appeared from the companv's books that in all 
former cases of relinquishing, while the company was a 
going concern, the arrears of calls had been treated as 
good debts, and the holders, whether solvent or not, 
treated as solvent. 

The appellant was ordered, bv the vice-warden of the 
Stannaries, to pay the sum claimed by the liquidator 
upon the new mode of valuation. 

Higgins, Q, C, and Ingle Joyce for the appellant. 

Whitehome, Q,C,, and JV. Lawrence for the liquidator. 

Their Lobdships held that the former practice of the 
company of making its account on the footing of the 
solvencjT of all the shareholders, and of the arrears of 
calls being good debts, did not establish a rule binding 
on the company always to take its account 6n that foot- 
ing. The contribution due from the appellant must be 
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afloertained, having regard to the solvencj of the con- 
tinuing shareholders at the time of his relinquishing 
(Novemher 80, 1879), and the value of the assets at that 
time — the plant to he yalued as in a going concern. 



Mansel V, NOETOK. 



Court of Appeal, ' 
JesseL; M.R. 

LiHDLBT, L. J< 
BOWBN, L.J. 

Jan. 22. 

Lease — Agreefiient by Lessor to pay Tenant for unex- 
'hausted ImprovemevUs at the Expiration of Lease — 
Devisee of Lessor — Covenant running with the Land, 

This was an appeal from a decision of Bacok, V.O. 

The plaintiff was tenant for life, under the will of a 
testator, of a farm in Surrey. The testator had leased 
the &rm, under a parol contract to one Wood, for a 
term ; one of the stipulations being that the lessor should, 
on the expiration of the lease, pay the lessee for the 
tMiant's property on the farm, to he ascertained by 
Taluation, according to the custom of the county. 

On the expiration of the lease. Wood gave up the 
farm ; and, as an ingoing tenant could not to found, the 
plaintiff entered into possession of the farm as the tenant 
for life, and had to pay Wood 638Z. Qs, \0d, — the amount 
of the valuation of the tenant's property according to 
the custom of the county. 

This action was then brought to determine the ques- 
tion whether the plaintiff was entitled to be paid the 
valuation out of the testator's estate. 

The Vice-Ohancellor decided in favour of the plaintiff. 

The defendants, the trustees of the will, appealed. 

Godefroi for the appellants. 

Higgins, Q. C, ana Levett for the respondents. 

Their Lobdships allowed the appeal \ being of opinion 
that the obligation was in the nature of a covenant run- 
ning with the land, and that the valuation was conse- 
quently payable by the landlord for the time being. 



HIGH OOUBT OF JUSTICE. 



Ouincery Division, 1 

Bacon, V.O. \ Sxanlbt v, GKxrNDT. 
Jan. 24. J 

Mortgage — Attornment by Mortgagor — Mortgagee in 
Possession — Foreclosure, 

This was a foreclosure action. In 1869 a mortgage of 
freehold property was transferred to J. Kershaw by a 
deed to which the mortgagor was a party, and the 
mortgagor thereby attorned tenant to J. Kershaw 
at a yearly rent e^ual to the amount of the interest. In 
1881 this mortgage was transferred to the plaintiffs. 
The defendant was a second mortgagee of the property ; 
and he contended that, having regard to the attornment 
clause, the plaintiffs must be treated as mortgagees in 
possession. 

Millar, Q.C, and A, Bailey for the plaintiffs. 

Ingle Joyce for the defendant. 

Bacok, V.O., said that, in the absence of any decision 
to that effect, he should not be the first judge to hold 
that one effect of this attornment clause was to turn the 
mortgagee into a mortgagee in possession ; and made an 
ordinary foreclosure judgment. 



} 



Guthrie v. Walrond. 



Chancery Division, 

FRy, J. 

Jan. 11, 16. 

Will — Construction — Estate and Effects — ' Choses in 
Action ' — Onerous Property, 

This was an action to administer the estate of a testator 
who had given ' all his estate and effects in the island of 
Mauritius ' to his son W. M. Guthrie. Two questions arose 
on the construction of that clause : one, whether the gift 
included debts from persons domiciled in Mauritius, or 
whether those debts were property in the country where 
the testator was domiciled at the time of the death ; 
the other, whether the devisees could repudiate onerous 
leaseholds, and take the rest of the property in 
Mauritius. 

Qlasssy Q.C., and Blakesley for W. M. Guthrie. 

Cookson^ Q.C.f and Onslow for the other children. 

Cozens-Hardy, Q.C., and Richmond for trustees. 

Fry, J., held that the gift included debts from persons 
domiciled in Mauritius, and that the donee must take or 
repudiate the whole gift 



} 



In re Buckley's Sbttlembnt, 



Chancery Division, 
Fry, J. 
Jan. 19. 

Lord Cranworth's Act (23 8f 24 Vict, c, 145), s, 26— 
Infant — Income — Defeasance, 

Personal property was left on trust for an infant with 
a gift over in case he should not attain twenty-one. 
The infant died under twenty-one, and the trustees of 
the fund paid into Court accumulations of income in 
their hands. The persons entitled under the gift over 
petitioned for the p&yment of the accumulations to them, 
on the ground that they were entitled by virtue of 
section 26 of Lord Oran worth's Act. 

HvM for the petitioners. 

Micklehamf contra. 

Fry, J., held that the section does not apply to a de- 
feasable interest, but only to absolute and contingent 
interest of infants, and tfie fund in Court belonged to the 
representative of the infant. 



Chancery Division, 1 

Fry, J. \ Smith, Re, Green v, Smitit. 

Jan. 19, 20. J 

Bankruptcy Act, 1869, ss, 39, 47, M—Close of Bank- 
ruptcy^ Set-off— Adrninistration, 

K. Smith, the testator in this action, was adjudicated 
bankrupt in 1877. Messrs. Bell, Nott, & Co. proved in 
the bankruptcy for a sum of 2,193/.^ and received 
dividends. In November, 1879, they entered into an 
arrangement with the bankrupt to recommence trading 
with him, and under that arrangement they became his 
debtors to the extent of 238/. In December, 1880, an 
order was made closing the bankruptcy. The bankrupt 
never obtained his discharge. In June, 1881, R. Smith 
died. 

This was a summons (Bell, Nott, & Co. submitting to 
the jurisdiction) by the executrix for an order on Bell, 
Nott, & Co. for payment of the 238/. 

Cooper Willis, Q.C., and W, W, Cooper for the 
summons. 

Yate Lee, ioi Messrs. Bell, Nott, & Co.^ contended : 
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(1) That the balance of the debt proved in the bank- 
ruptcy could be set off against the amount claimed. 

(2) That the amount, if any, recoverable belonged to the 
estate in banki'uptcy, and could only be sued for by the 
registrar as trustee after the close. (3) That under sec- 
tion 39 of the Bankruptcy Act, 1869, which was applic- 
able to the administration of an insolvent estate in 
Ohancery, there was a set-off; and he asked, if neces- 
sary, for an inquiry whether the estate, being admini- 
Btered, was insolvent. 

Byrne for the trustee in bankruptcy. 

Frt, J., made an order on Messrs. Bell, Nott, & Co. 
to pay the 23d/. to a separate account, giving liberty to 
them to apply for a set-off under section 39 of the Bank- 
ruptcy Act, in case it should appear that the estate, 
being administered in Chancery, were insolvent. 



Chancery Dmsion. ] 
Fry, J. 
Jan. 22. 



In re The Devala Provident 
Gold Mining Company (Lim- 
ited). 

Evidence — Admission — Agent — Company — Director, 

A question arose on this summons whether a state^ 
ment made by the chairman of directors at a meeting of 
the above company could be used as an admission by the 
company. 

Swinfen Eady for the applicant. 

Cookson, Q,C., and W, It, Kennedy for the company. 

Fry, J., held the company were not bound by tiie 
statement. 



Chancery Division, 
Fry, J. 
Jan. 23. 



In re Boddinoton. Boddikgtow 

V. BODDINeTON. 



Wm — Construction — Nullity of Marriage, 

The plaintiff married the testator in the action in 
August, 1879, and in April, 1881, obtained a decree de- 
claring the marriage null, on the ground of the impotency 
of the husband. The testator died in July, 1881, 
having made his will dated October, 1879, by which he 
directed his trustees to hold his residue on trust to pay 
his ' wife, Emily Caroline Boddington,' a legacy of 200/.; 
' and, in addition thereto, to pay to my said wife, so 
long as she shall continue my widow and unmarried/ 
an annuity of 300/., ' or otherwise in lieu and in substitu- 
tion of the said annuity, at the option of my said wife, if 
she shall prefer it.' He gave her a capital sum of 2,000/. 

This was an action to determine whether the plaintiff 
was entitled to the legacy and annuity. 

CozenS'Hardy, Q.C, and Finch for the plaintiff. 

Horace Davey, Q,C, and Langworthy for the de- 
fendants. 

Fry, J., held the plaintiff entitled to the legisLcy, but 
not to the annuity, or the option to take the 2,000/. in 
lieu. 



^ PONSONBY V, ITaRTLET. 



Chancery Division, 
Pearson J. 
(for Kay, J.) 
Jan. 16, IG. ' 

Practice-- Prodticf ion of Documents — Plaintiff^ s Title y 
Documents likely to su^iport. 

The plaintiff in this action claimed an injunction to 
restrain the defendants from interfering with his working 
certain minerals under an estate called Howbank, of 



which the defendants were in possession of the surface. 
This estate was formerly copyliold of a manor in the 
county of Cumberland ; and, by a deed dated in 1779, 
it was enfranchised by the then lord of the manor, who, 
however, reserved to himself the mines and minerals 
thereunder. 

The plaintiff was the present lord of the manor ; and 
the defendants, by devolution of title, were the present 
owners of the surface of the estate. 

The plaintiff, having commenced to work his mines, 
was interrupted by the defendants, who treated him as a 
trespasser, whereupon the plaintiff brought his action. 
Statements of claim and defence were put in, and the 
defendants filed an affidavit of documents; and the 
plaintiff then took out the present summons, requiring 
tbe defendants to produce the documents mentioned in 
their affidavit. The defendants objected to produce the 
deeds of enfranchisement, as well as certain prior deeds 
relating to the property, on the ground that they related 
only to their own title, and did not tend in any way to 
support that of the plaintiff. They also contended that 
the action was one to enforce a legal title to land in the 
possession of the defendants, and that it therefore came 
within Order XIX., Rule 15, or, at all events, within 
the general principle that a plaintiff in an action of 
ejectment must recover hj the strength of his own title, 
and is not entitled to discovery of title deeds from a 
defendant in possession of the land. 

Eohinson, Q.C, and IV, Druce for the plaintiff. 

IF. Pearson, Q,C., and W, P. Beale for the de- 
fendants. 

Prarson, J., held that the rule in question only 
applied to cases where two persons claim the fee simple 
in the same land, and, therefore, their titles are dis- 
tinctly adverse the one to the other ; and that it did not 
apply to such a case as the present, where the plaintiff 
claimed the minerals, and the defendants* right to the 
possession of the surface was not disputed. He con- 
sidered that the question in this case was really one of 
boundaries ; and there was so strong a probability that 
the deeds in question would assist the plaintiff that h e 
should disregard the defendants' affidavit and order in- 
spection, confining it, however, to the names of the 
parties, the parcels, and any plans which the deeds might 
contain. 



Chaiicery Division, 

Pearson, J. 

(for Kay, J.) 

Jan. 16. 



In re Birmingham Brbwbry, 
• Malting, and Dibtillbrt Com- 
pany. 



Company — Winding up — Surety for Liquidation — Eight 
to have Accounts reopened — li-actice. 

In 1881 an order was made for the voluntary winding 
up of the company under the supervision of the Court, 
and one, Hooper, was appointed liquidator and ordered 
to give security. The Guarantee Society became his 
surety for 3,000/., and, for that purpose, executed a bond, 
which provided that the chief clerk's certificate should 
be conclusive evidence, as between all parties, that the 
bond had been forfeited to the amount stated in the cer- 
tificate. On the bankruptcy of Hooper a fresh liquidator 
was appointed in his place. In February, 1882, the ac- 
counts were carried in and vouched, but the Guarantee 
Society had no notice of the proceedings. The result of 
the accounts showed a probable deficit of 4,600/. On 
the date fixed for the final passing of the accounts, the 
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society attended by their solicitor, and asked to have the 
accounts reopened. On this being refused, the society 
took out a summons to have the accounts reopened, and 
for liberty to attend the reopening and repassing. 

The summons was adjourned into Court. 

Itighyj Q.C., and Stock for the society. 

HaUingSf Q, C, and O, Henderson for the liquidator. 

PsABSoir, J., having made inquiries of the chief clerks 
of Ohitty, J., Fiy, J., and B[ay, J., as to the practice in 
chambers, stated tiiat he was informed by them that it 
was not the practice to give notice to the' surety of the 
taking of the accounts ; but that, if the surety became 
aware of the taking of the accounts, and applied for 
leave to attend, leave would be granted to attend at his 
own expense ; and that no instance was known of the 
Court having reopened an account upon the application 
of the surety. That being the practice, he should only 
allow the society to reopen the accounts on the terms of 
their paying into Court the whole of the 8,000/. for 
which they were liable, together with 100/. to provide 
for tiie costs of such reopening, and of undertaking to pay 
interest on the amount to be found due from them, and 
of paying the costs of the application. 



Chancery Division. I 

Chittt, J. \ In re Basham. Hank ax v, Basham. 
Jan. 16. J 

Practice — Costs—Adminiitration — Bankrupt Executrix 
— Default of Executrix. 

A bankrupt executrix, who had failed to account foT 
moneys received by her as executrix before her bank- 
ruptcy, but after the commencement of an action to ad- 
minister her testator 8 estate, held not to be entitled to 
her costs in that action until she had made good her 
default. 

Levis Y. Trash (21 L.R. Chacc. Div. 862) followed. 

Clare v. aare (61 Law J. Rep. Chanc. 663 ; 21 L.R. 
Chanc Div. 866) not followed. 

Earner, Q.C., and Eowden for the plaintiff. 

Ince, Q.C., and Simmonds for the derendant. 

Grosvenor Woods, Levett, and M'Swinney for other 
jNirties. 



•} 



De Moktbrttn v. Hirbch. 



Chancery Diuidon. 

Ohitty, J 

Jan. 18. 

Foreign Judgment — Property outside the foreign Jwie- 
diction — Comity of Nations — Insanity of Defendant 
— * Curator honisJ 

A foreign judgment, as such, cannot be enforced in an 
English Court, but can only be sued upon as a new cause 
of action. The comity of nations does not require, or 
enable, the English Court to restrain a defendant from 
dealing with a fund in this country which is part of his 
genertu property, and on which the plaintiff nas no lien 
or charge. A curator bonis appointed by the foreign 
Court of a lunatic defendant does not represent the 
lunatic's estate for the purpose of enabling the English 
Court to make an order restrictive of dealings with such 
a fund. 

E. Cutler appeared for the plaintiff in this action. 

Pollard for the defendant. 



^^^f!^l^'7''''*lHACK V. The London Provident 
^^20. J BuiLDiNO Society. 

Building Society — Reference to Arbitration-^Jurisdictian 
of Court-^Building Societies Act, 1874 (34 ^ 86 Vict, 
c. 42), s. 34. 

The facts in this case were very umilar to those in 
Wright v. The Monarch Investment Building Society, 
46 Law J. B«p. Chanc. 649 ; L. R. 6 Chanc. Div. 726. 
The plaintiff was a member of the defendant society 
(which was registered under the Act of 1874), and had 
borrowed money from the society on mortgage of certain 
lands. The society sold the lands under the power of 
sale in their mortgage, and the plaintiff brought this 
action for an account of the proceeds of sale, seeking 
also to charge the defendants with the difference between 
the value of the mortgaged property and the amount 
realised by the sale. The rules of the society contained 
the usual clause providing that all matters in dispute 
between the society and any of its members should be 
referred to the arbitration of the registrar of friendly 
societies, and the defendants, accordingly, applied to the 
Court that the matters in question in this action should 
be BO referred. 

William King, for the defendants, relied on the case 
above cited. 

Durham for the plaintiff: That case was decided 
without any reference being made to the governing case 
of Morrison v. Olover, 4 Exch. Rep. 430 ; 19 Law J. 
Rep. Exch. 20, and has, moreover, been overruled by 
Mulkem v. Lord, 48 Law J. Rep. Chanc. 746; L.R. 4 
App. Cas. 1882, which followed Morrison v. Olover. 
The two last-named cases established that an arbitra- 
tion clause like the present applies only to disputes 
which can arise between the society and the members in 
their character of members. 

Pearson, J., said that the present case was governed 
bv the decision in Wright v. The Monarch, ^c. Society. 
That decision was under the Act of 1807, whereas the 
two other cases mentioned were decided under the 
earlier Acts. It seemed to him that the Act of 1867 
had been purposely passed in view of the earlier c&ses, 
and in order to confer larger powers on the registrar as 
arbitrator. He therefore granted the application, but 
directed that the costs should be in the discretion of the 
registrar. 

Probate, Divorce, and j The United Service. 
Admiralty Division, > Cole v. Great Yarmouth 
Jan. 16, 23. J Steam Tug Company (Lim.) . 

Towage — Negligence — Proviso in Contract. 

This was an action brought by the owners of the 
smack Red Rose against the owners of the tug United 
Service for breach of contract, in consequence of which 
the Red Rose had been lost. 

The two breaches were, first, of an implied contract 
that the tug would not tow more vessels than she could 
manage ; secondly, of a direct contract not to tow more 
than six vessels. The defendants relied on a notice that 
they would not be answerable for the negligence of their 
servants; and denied that the loss was caused by a 
breach of contract. 

Butt, Q.C., and Phillimore were for the plain tiOs. 

Webster, Q. C, C. Hall, Q. G, and Witt for the defendanU. 

Sir R. J. Phillimore held that the defendants were 
exonerated from liability by the notice given by them to 
persons who employed their tugs. 
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COURT OF APPEAL. 

Coia-t of Appeal, 



Jessel, M.R. 

LiNDLKX, L. J. 

BOWBN, L.J. 

Jaa. 25. 



Ux parte liiTso, In re Unso. 



bankruptcy — Practice — Rehearing — Time — Debtor* s 
Summons — Judgment Debt — Statement of Consider^ 
ation— Bankruptcy Act 1869, «. 71— Hules of 1870, 
jRule 143. 

In this case a bankruptcy petition, founded on a judg- 
ment debt, had been presented against the debtor, the 
act of bankruptcy being the failure of the debtor to 
comply with a debtor's summons. On October 20, Mr. 
Registrar Hazlitt, sitting as Chief Jfdge, had dis- 
missed the petition on the ground that no act of bank- 
ruptcy was proved, because the consideration for the 
judgment was not truly stated in the debtor's summons. 
On November 18 the petitioning creditor applied ea: 
parte for a rehearing, and November 30 was fixed for the 
rehearing. Eventually the rehearing took place on 
December 9, and the debtor was then adjudicated a 
buikrupt. 

Agunst this decision he appealed. 

For the appellant it was contended that the rehearing 
was too late, as it was panted after the time limited for 
appealing from the original order; and also that the 
consideration for the judgment was not truly stated in 
the summons. 

fViruloWf Q,C., and Doria for the appellant. 

Herbert Reed for the respondent. 

Their Lobdships held, as to the latter point, that, 
where a debtor's summons was founded on a judfs^ent 
debt, it was not necessary to state the consideration at 
all, and the fact of its being wrongly stated did not in- 
validate the summons. On the other point, they said 

VOL, XYin. 



that no time within which a rehearing must take place 
was fixed bv the Act or rules ; and though, as a general 
rule, the Court would be guided by the analogy of the 
time fixed for appealing from an order, yet no hard and 
fast rule would oe laid down as to the time for granting a 
rehearing. Here the delay had been very short. The 
Court of Appeal, moreover, had power, under the Judi- 
cature Acts, to extend the time for appealing on 
special grounds. Here the registrar had evidently 
wished to put right his own blunder, and, that was a 
discretion which judges might bo trusted to exercise 
without fear of their abusing it; and, the judge having 
exercised his discretion, the Court of Appeal would not 
interfere unless there had been an evident miscarriage, 
which was not the case here. The appeal, thprefore, 
was dismissed. 



E.V parte Hudson. In re Walton. 



Court of Appeal, 
Jessbl, M.R. 
LiNDLBY, L.J. 
BOWEN, L. J. 

Jan. 25. 

Bankruptcy — Composition Small Amount of— Security 
for — Abuse of Process of Court — Bankruptcy Act, 
1869, «. 120— Rules of 1870, RuU 295.. 

The debtor in this case had filed a liquidation petition, 
his debts amounting to 504/., and his assets to 5/. Reso- 
lutions had been passed by the creditors for a composi- 
tion of \s. in the pound, to be secured by a third person. 

Mr. Registrar Pepys, sitting as Chief Jxtdgb, regi- 
stered the resolutions in spite of the opposition of a 
creditor, who objected to the registration on the ground 
that the proceedings were an abuse of the process of the 
Court. 

The creditor appealed. 
, Burleigh Muir for the appellant. 
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J, E, Bankes, for the debtor, was not called upon. 

Their Lobdbhips held that the question in all these 
cases was whether the arrangement was bond Jide or 
made in the interest of the debtor. Considering that 
there were no assets, la. in the pound, with security, was 
not an unreasonable composition. The fact of a compo- 
sition beinff secured made a great difference with refer- 
ence to the question whether registration should be 
allowed or not. 

HIGH COURT OF JUSTICE. 



lie Gale. Blake v. Gale. 



Chancery Divition. 

Bacon, V.O. 

Jan. 25. 

Executors — ^ Devastavit^ — Statute of Limitations (21 



}■■ 



Jac, L c. 16), 8, 



t 



, William Gale died in 1859, having mortgaged certain 
real estate to the plaintiffs. The parties entitled, under 
the will of William Gale, to the real and personal estate^ 
arranged for the distribution of his estate, and his three 
executors distributed the personal estate in 1860, hariog, 
as they alleged, first obtained the consent of the mort- 
gagees, who agreed to look to the real estate for their 
security. This was denied by the mortgagees. Interest 
on the mortgaflre was paid by the persons entitled to the 
real estate. The real estate having proved insufficient 
for payment of the mortgage money, the plaintiffs 
brought this action asking to oe paid out of the estate 
of the testator, and seeking to charge the executors to 
the extent of the personal estate distributed by them on 
the ground of devastavit. The action was brought in 
March, 1882; and, on behalf of the executors, the 
Statute of Limitations was pleaded as a bar to the claim 
on the devastavit. 

Marten, Q.C, and Freeman for the plaintiffs. 

Hemming, Q.C,, and B. B. Rogers lor two surviving 
executors. 

Begg for the representatives of a deceased executor. 

Marten in reply. 

Baook, y.C, held that the devastavit constituted a 
simple contract debt, and that this part of the claim 
was, therefore, barred by the statute notwithstanding 
payment of interest on the mortgage ; and gave judg- 
ment for foreclosure and administration of the estate of 
William Gale, the testator. 



} 



Re The Milfobd Docks Oompant. 



Chancery Division. 

Baoow, V.C, 

Feb. 3. 

Winding-^ — Unpaid Vendor — Award — Creditor^ Com- 
panies Act, 1862, «. 82. 

This was a petition to wind up the company, by 
owners of the equity of redemption, claiming as unpaid 
vendors of land taken by the company under their com- 
pulsory powers. 

The amount of the purchase and compensation money 
to be paid by the company had been ascertained and 
fixed by an award of March 17, 1882, at 6,000/. The 
petitioners alleged that further sums of 1,612/. for in- 
terest, and 2,000/. 'in respect of rent and other out- 
goings, and of certain disbursements, costs, and expenses,' 
were also owing to them. There was some dispute about 
the title, which had not at the date of the presentation 
of the petition been accepted by the company. 

Horton Smith, Q.C., and Osteoid for the petitioners. 



Marten, Q,C., and Levett for the company. 

Hemming, Q.C., Millar, Q.C., Northmore Lawrence, 
Latham, E. Ford, Seward Brice, A. R. Kirhy, Q. Hen^ 
ierson, and Swinfen Eady tot creditors and share- 
holders. 

Bacon, V.C, conndered that, though the petitioners 
were undoubtedly unpaid vendors, they were not ' cre- 
ditors ' in such a sense as to be enabled to present a 
winding-up petition, as, until they had 'made out a title 
and tendered a conveyance, their debt could not be said 
to exist ; and their case not being within the provisions 
of the Companies Act, 1862, s. 82, the petition must be 
dismissed, with costs. 



Chancery Division. I 

Fkt, J. f In re Birt. Bikt v, Burt. 

Jan. -26. | 

Solicitor — Adminixtrator — Retainer. 

This was an action for the administration of an in- 
testate's estate. The administrator was a solicitor, 
member of the jQrm who were the solicitors of the person 
who had the conduct of the cause. 

W. Lucas was appointed receiver on his giving 
security. The administrAtor ordered certain furniture 
to be sold. After the order appointing the receiver, 
before security was ^iven, the administrator obtidned 
payment of the purchase-money of the furniture, and 
claimed to retain it towards satisfying a debt due to him 
from the intestate. 

This was a summons to compel liim to pay that pur- 
chase-money. 

Cookson, Q.C., and Ingle Joyce for the summons. 

Glasse, Q.C., and Lloyd, contra. 

Fry, J., held that the administrator had a dutv, as one 
of the firm of solicitors of the party conducting the cause, 
to see that the money did not come into the hands of a 
person who had a right of retainer ; and could not there- 
fore, under the circumstances, be allowed to retain the 
money. 



\ln 



Chancery Division, 

Fry, J. }• In re Cowdell. 

Jan. 25, 26, 

Practice — Attorneys Act, 1843, s. 38— Cosfs — Taxation 
— Party and Party — Third Party. 

The Clay Lane local board were liable, under an 
award, to pay the costs of the award as between party 
and party. They obtained an order of course, under 
the third party clause, to tax the bill of costs of soli- 
citor of the other party in reference to the award. 

D. Jones, for tne solicitor, moved to set aside the 
order for taxation. 

FarweU, contrd, 

Frt, J., held section 38 of the Attorneys Act did not 
apply in favour of a person liable to pay party and party 
costs ; and set aside the order for taxation. 



HiCKSON V. Darlow. 



Chancery Division. ] 
Frt, J. 
Feb. 1. i 

BiUs of Sale Act 1882, s. 8. 

This was a motion to restrain the sale of furniture 
under a bill of sale. The instrument was executed on 
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October 5, 1882. It had not been registered. It was 
contended; on the part of the plaintiff, that section 8 6f 
the Bills of Sale Act, 1882, was retrospective, bo as to 
render the bill of sale in question void because it was 
not registered within seven days from the date of 
execution. 

Nalder for the plaintiff. 

MelviUe for the defendant. 

Fbt, J., held that| as between the parties, the instru- 
ment was valid. 



Hon A 
.5. J 



Fbakce v. Clabee. 



Chancery Division. 

Fry, J. 
Jan. 80. Feb, 

Company — Shares — Blank Transfer — Mortgage — Fower 
of Sale, 

The plaintiff had executed a transfer of shares in 
blank as to the name of the transferee, and handed the 
transfer and certificate of the shares to one Clarke as 
security for a loan. The articles of the company did 
not require transfers to be made by deed. Clarke 
handed the transfer and certificate to a third person for 
value, who filled in his own name as transferee. Clarke 
died insolvent, and the holder of the transfer applied to 
'the company to get registered as owner of the shares ; 
but, before he could be registered, he and the company 
had notice that the plaintiff claimed the right to redeem 
he sought by this action. 

Cosens'Jutrdyj Q, C, and Kirhy for the plaintiff. 

Glasse, Q.Cf and Fopham for the transferee. 

Lake for the representatives of Clarke. 

Fby, J., held that the pledge did not convey a power 
of sale ; and the plaintiff was entitled to redeem. 



Graham Hastings, Q,C,, and W, C. Druce for Mrs. 
Hall. 

W. Fear8on, Q.C, and B, B. Rogers for the creditors 
claiming priority. 

Bighy, Q. C, and J, G. Wood for the creditors of the 
intestate. 

Peabson, J., held that the widow alone was liable 
for the debts she had contracted ; and that, under the 
circumstances, the whole of the assets must be disr- 
tributed among the creditors of the intestate. 



Chancery Division. 1 

^ (toK^^'/) M»^«Hau. Hall v. Hall. 
Jan. 24. ' J 

Administration — Business of Intestate carried on by 
Administrator-^Bight of Creditors of Intestate to 
Friority over Creditors of Administrator, 

Hall, who during his lifetime bad carried on the 
business of a brewer and wine and spirit merchant, in 
November, 1876, died intestate, leaving debts to a con- 
siderable amount. His widow and administratrix car- 
ried on the business for six months, and then handed it 
over to the receiver who had been appointed in this 
action, which had been commenced for the administra- 
tion of the intestate's estate. 

On further consideration of the action, a claim was 
made 1^ creditors (who had supplied goods to the 
widow for the purpose of carrying on the business) to 
be paid out of the intestate's estate in priority to the 
creditors of the intestate. 

On behalf of Mrs. Hall, it was contended that she had 
virtually carried on the business in the position of a re- 
ceiver, and was entitled to be indemnified out of the 
estate. 

It appeared that, at the lime of the intestate's death, 
his estate was solvent-, but that, since his death, the 
business had gone off, and there were not now sufficient 
assets to pay his creditors in full. 

Sir Arthur Wat$on for the plaintiff. 



^Cabitncho v» Highmoob. 



CJiancei'y Division, 
Chitty, J. 
Jan. 19. J 

Practice — Costs — Injunction — Undertaking — Infringe- 
ment of Trade^nark — Innocent Defendant^-Motion 
after Undertaking offered by Defendant, 

The plaintifia, cigar merchants, moved for an interim in- 
j unction to restrain the defendant, a chemist, from selling 
cigars in boxes bearing labels in imitation of that used 
by the plaintiffs, and registered by them as their trade- 
mark. The defendant had bought the boxes innocently, 
and the first intimation to him of the spuriousness of 
the labels was the service of the writ in the action. Im- 
mediately after the service of the writ the defendant 
withdrew the cigars from sale, and, through his solicitor, 
offered an undertaking in the terms of the indorsement 
on the writ. The plaintiffs had, notwithstanding, served 
the defendant with notice of the present motion. 

Ince, Q,C., and Beddall for the plaintiffs. 

George Henderson, for the defendant, asked that the 
plaintiffs be ordered to pay the costs of the motion. 

Chitty, J., said that the motion was brought in the face 
of an undertaking, which was as good as an injunction. 
The plaintiffs were therefore wron? in bringing the 
motion. They were, however, entitled to some costs, 
e,g. the costs of the writ. Taking this into account, he 
should order tiiem to pay to the defendant a sum of five 
guineas as costs. 



} 



^'^''oS??''''' 1 In re The Financial Oorpobation 
Jan. 20. 



(Limited). 



Limited Company — Advertisetnmt of Dissolution — 
Festition to retiore to Register — Companies Act, 1880 
(43 Viet, 0. 19), s. 7, subs. 6. 

A company in liquidation is a company * in operation * 
within the Companies Act, 1880 (43 Vict c. 19), b. 7, 
subs. 6. 

Whinney for the company. 

Stirlmg for the Board of Trade. 



Chancery Division, 1 

Chitty, J. y In re Lemann's Tbtjbts. 
Jan. 27. J 

Appointment of new Trustees — Fersonal Incapacity — 
Trustee Act, 1860, s, 32. 

The Court has power under section 32 of the Trustee 
Act, 1860, to appoint a new trustee in place of a trustee 
who, by age. and infirmity, is incapable of acting as 
trustee. In re Bignold's Trusts, 41 Law J. Rep. Chanc. 
236 ; L.R. 7 Chanc. App. 223, referred to. 

Ware^ Maidlow, and S, B, L, Druce for the parties, 
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■ In re Moate's Trust. 



Chancery Divinon. 
Ohutt, J. 
Feb. 3. J 

Practice — Petition — Adjournment into Chambers — 
Trustee Relief Act, 1847 (10 5' 11 Vict. c. 96), s, 2— 
Masters Aholitum Act, 1862 (15 i^- 16 Vict, c, 80), m. 
26,27— Conw/tV^flifcZ Order XXXV,, Rvle 1. 

A petition having been presented by parties interested 
in a fund paid into Court, under the Trustee Relief Act, 
for an inquiry as to the persons entitled, and for payment 
out to the persons so found to be entitled, an order was 
made directing the inquiry, and adjourning the further 
hearing of the petition into chambers. 

Held that the proceedings having, under section 2 of 
the Trustee Belief Act, been properly commenced by 
petition, the Court had jurisdiction, under section 27 of 
the Masters Abolition Act, 1852 (15 & IG Vict. c. 80), 
to adjourn the petition into chambers. 

Frodsham v. Frodshnm, 60 Law J. Rep. Chanc. 233 ; 
L. R. 15 Chanc. Div. 317, explained. 

Bethell for the parties. 



Chancery Division, 1 
Pbaeson, J. 
Jan. 25. J 



In re J. P. L. Jones (an Infant). 



Infant — Jurisdiction — Action of Ejcctmeivt by Guardian 
of Infant Tenant in Tail — Charge of Costs on Infantas 
Property, 

The infant was tenant in tail in possession of certain 
settled estates, and the applicant had been appointed his 
guardian. The settlor had been owner in fee simple of 
land adjoining the settled estates^ and, as it was alleged, 
had possessed himself of, and dealt with, part of the 
settled estate as though he were owner in fee of it. The 
applicant had obtained the sanction of the Court to 
bnng an action of ejectment, in respect of the land so 
appropriated, against the person deriving title from the 
settlor. This was an application for authority to raise a 
sum of 500/., in order to carry on such action, by an 
equitable mortgage of the infant's estate, and to pay the 
same to the applicant's solicitors in the action, they un- 
dertaking to keep an account thereof. It was stated that 
the infant would attain twenty-one in April, 1883. 

J, Henderson, for the applicant, submitted that, the 
action being for the protection of the infant's estate, the 
costs were necessaries, and relied on Pritchardy, Roberts, 
43 Law J. Rep. Chanc. 12U ; L.R. 17 Eq. 223, as 
an authority that the Court had power to grant the 
application. 

Pearson^ J., made the order. 



Bankruptcy. 

Bacon, C.J. 

Feb. 5. 



•i2c Wright. Ex parte \Itllry, 



Composition — Power of Debtor to examine Creditor — 
Bankruptcy Act, 1869, ss, 06, 126 ; Rules, 1870, 171. 

Appeal from the Bradford County Court. 

In August, 1882, Messrs. M. & A, W. Wright pre- 
sented a petition for liquidation. 

On October 4 the creditors, at the first meeting, passed 
resolutions accepting a composition of 6«. in the pound, 



payable by six instalments, extending over a period of 
two years, the last three instalments being secured to 
the satisfaction of the committee. A trustee was alj»o 
appointed to receive and distribute the composition. 

The resolutions were subsequently confirmed and duly 
registered. 

On October 27 the appellant, J. H. Willey, tendered 
a proof under the composition lor 3,400/., as the holder 
for value of certain bills of exchange. 

On November 21 the debtors applied, under section 90 
of the Bankruptcy Act, 1809, to have the appellant 
summoned for examination. The application was 
granted ; but, when the appellant came before the 
registrar, he declined to be sworn, on the ground that 
the Court had no jurisdiction. The registrar referred 
the matter to the judge, who, on December 12, made an 
order declaring J. H. Willey to have been guilty of 
contempt in refusing to be sworn and examined in pur- 
suance of the summons issued for that purpese. From 
this order J. H. Willey appealed. 

West, for the appellant, argued that in a case of simple 
composition, as this was, the Court had not the matter 
befoi'e it, and, therefore, had no jurisdiction; and that 
section 96 and Rule 171 of Bankruptcy Rules, 1870, 
only applied after an adjudication, or its equivalent the 
appointment of a trustee under a liquidation. 

Winslow, Q.C., and F, Knight for the debtors. 

West replied. 

The Chief Judge said there were several varieties of 
bankruptcy, but the proceedings in each were regulated 
by the Bankruptcy Act, 1869 ; that when a debtor pre- 
sented a petition of liquidation by arrangement or com- 
position he thereupon committed an act of bankruptcy, 
and submitted to the bankruptcy jurisdiction. The 
creditors here had accepted a composition ; but the 
debtor, nevertheless, wished to examine a creditor who 
had tendered a proof for a large amount. This was a 
matter which was of vital importance to all who were 
concerned in this bankruptcy, for bankruptcy it was, 
notwithstanding the registration of the composition 
resolutions. The objection to be sworn was unreason- 
able ; and the appeal must be dismissed, with costs. 
But, as the point was a new one, his lordship directed 
the order not to be executed till the appellant had had 
time to appeal. 



Probate, Divorce, and | 
Admiralty Division, \ The Peshawur. 
Feb. 6. J 

Practice — Stay of Proceedings — ^ Lis alibi peiuiens * 

This was a summons adjourned into Court, and was an 
application hj the owners of the Pe8hawur,the defendants 
in an action m the Admiralty Division, for an order to 
stay the proceedings in this action. They had com- 
menced an action in the Vice-Admiralty Court of 
Ceylon against the plaintiffs, the owners of the ship 
Glenray, some time before the action was begun here, 
and this suit was still pending. Both actions were in 
respect of the same collision. The Glenray neyer traded 
to this country ; and the Peshawur, at the time of the 
application, was on a voyage to Ceylon. 

Phillimore appeared for the owners of the Glenray. 

Roscoe for the owners of the Peshawur. 

Sir R. J. Phillimobe held that he had a discretion 
to make such an order, and that he should exercise it by 
ordering a stay of the proceedings ia the High Court. 
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COURT OP APPEAL. 



SiwQBR MijnjFACTTJKnra CoMPAinr 
V. LooG. 



Court of Aweal, 

Jessel, M.R. 

LiNDLBT, L. J. 

BowEir, L. J. 
Jan. 31. 

Practiee'^^ujrthand Notu of Evidenee-^Prmted Copies 
— Additional Hules of the Supreme Court, 1875; 
Order VL, Schedule (Copies). 

The appeal of the plaintiff company in this case had 
been dismiaaed, with coBts, induaing ' the costs of the 
shorthand writei^s notes of the evidence.' For the pur^ 
poses of the appeal, the shorthand notes of the evidence 
and judgment m the Court below had, in the first in- 
stance, been printed by arranjgement between the parties 
— the plaintiffs paying five-eighths of the printers bill, 
and the defendant paying the remaining three-eighths 
of the bill and receiving twenty copies. 

On the taxation of the costs under the order of the 
Court of Appeal; the plaintifib repaid the defendant's 
solicitor the three-eighths of the printer's bill that he 
had originally paid ; but he claimecl, in addition, to be 
allowed and paid Zd» per folio for six of the copies of 
the shorthand notes of the evidence and judgment in 
the Court below — viz. one copy for each of the counsel 
he retained on the appeal; and one copy for each of the 
three judges of the Court of Appeal. 

The taxing-master haying disallowed the daim, the 
defendant appealed. 

VHT- TVTTT. 



Webster, Q.C, for the appellant. 

Jtighy, Q. C.; and Candy for the respondents. 

Their Lobdshifs held that; under the common order 
giving a party < the costs of the shorthand writer's notes 
of the evidence,' his solicitor was entitled on taxation of 
costS; where the shorthand notes had been printed in 
the first instance; to 8 J. per folio for one copy of the 
shorthand notes of the evidence supplied to ea«h of the 
counsel retained on the appeal; and one copy of the 
shorthand notes of the judgment sunplied to each of the 
judges of the Court of Appeal ; ana to that extent al« 
lowed tiie claim. 



7n re WiLKiNSOir. Ex parte I&^kry, 



Court of Appeals ' 
JesssL; M.R. 

LiNDLET; L. J. 
BOWEN; L.J. 

Feb. 1. 

Bankruptcy^-AssignTnent of whole of Property to secure 
antecedent Debt — Agreement for fresh Advances — 
Bankruptcy Act, 1869; s. 6, subs. 2. 

The debtor; Berry; had executed a bill of sale of his 
engines; machinery, plant, stock; and other personal 
chattels used by him in his trade of cotton spinner; to 
Seville & Co., to secure the payment of a sum due to 
them for cotton supplied, and the price of further sup- 
plies up to a certain amount. The bill of sale con- 
tained a recital that the mortgagees had agreed to 
furnish the further supplies ; but they did not covenant, 
to do 80; and the deed was not executed by them. They 
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made further supplies. Berry tben filed a liquidation 
petition. The trustee impeached the deed, on the ground 
that it was an assignment of the whole of the debtor*B 
property in consideration of a pre-existing debt. The 
County Court Judge declared it void ; but the Chief 
JuDOB reversed his decision. 

The trustee now appealed. 

Ilorton Smithy Q.C., and S, Taylor, for the appellant, 
contended, on the authority of Ex parte Daun, 51 Law 
J. Rep. Chanc. 290} L.R. 17, Ohanc. Div. 26, that the 
deed could not be supported^ because there was no bind- 
iog agreement by the mortgagees to make the fresh 
advance. 

fFinslow, Q. C, and Bigham for the mortgagees. 

Their Lordships affirmed the decision of the Chief 
Judge. 



Ex parte EusBSLL. In re BoBlNB. 



Court of Appeal 

Jessel, M.R. 

LiNDLET, L.J. 

Bowen, L. J. 

Feb. 1. 

Bankruptcy — Composition — Small Amount of Ajuete — 
Ahme of Ptocees of Court — Bankruptcy Act, 1869, 
8. ].2C'^ Bankruptcy Rules, 1870, RuU 295. 

This wa^ an appeal from a decision of the Chief Judge, 
affirming that of the County Court judge at Barnstaple. 

The debtor had filed a liquidation petition, with debts 
amounting to 804/. l%s,, and assets 8/. 13«. Resolutions 
had been passed by the creditors accepting a composi- 
tion of Zd. in the pound, to be secured by one of their 
number. The resolutions were ordered to be registered 
in spite of the opposition of a creditor, who now ap- 
pealed. 

Brigkam for the appellant. 

Finlay Knight for the debtor. 

Their Lordships reversed the decision of the Chief 
Judge, and ordered the registration to be vacated, on the 
ground that the resolutions were evidently passed with 
ft view to the benefit of the debtor; and siud that, 
although the creditors might have been actuated by 
motives of kindness towards the debtor, yet that was 
not the object of the Bankruptcy Act, and could not be 
allowed. 



1 



Ex parte Nichollb. In re Jo»E8. 



Court of Appeal, 
Jessel, M.R. 

LlWDLET, L.J. 
Bowen, L.J. 
Feb. 1. J 

Bankruptcy — Equitable Assignment of Receipts of Busi- 
ness—Bankruptcy of Assignor — Trustee's Title by 
Relation — Bankruptcy Act, 1869, «. 11. 

This was an appeal from a decision of Mr. Registrar 
Brougham, sitting as Chief Judge. 

The bankrupts, Jones & Barber, were lessees of the 
Alexandra Palace, and, before their bankruptcy, had 
entered into a verbal agreement with the Great 
Northern Railway Company, by which the company 
were to receive from passengers to the Palace a 
gross sum in respect of railway fare and admission, 
and were to pay over to Jones & Barber a pro- 
portion of the receipts. Jones & Barber had assigned 
the moneys due and to become due to them under this 
agreement to Younger & Co., by way of security for 
advances. Jones & Barber subsequently filed a liquid- 



ation petition, and a trustee was duly appointed. 'The 
question was whether the trustee was entitled, as against 
Younger & Co., to the moneys received by the company 
in respect of admission to the Palace between the date 
of the filiug of the petition and the appointment of the 
trustee. The registrar decided in favour of Younger & 
Co., and the trustee appealed. 

Cooper Willis, Q.C, and J, C. Earle for the appellant. 

Window, Q.C, and Houghton for Younger & Co. 

Their Lordships held that the company were merely 
agents to receive the sums paid for admission to the 
Palace, which were really gross receipts of the business 
of Jones & Barber, and could not be assigned by them 
as against the title of their trustee in bankruptcy, whicb 
related back to the date of the petition. They therefore 
reversed the decision of the registrar. 



The Attoritet-Qeneral v. The 
Vbstrt of Bermokdsbt. 



Court of Appeal, 

Jessel, M.R« 

LiNDLET, L.J. 

BowBN, L.J. 

Feb. 9. 

Corporation — ^UUra vires * — Parties—Costs, 

Appeal from the decision of Fry, J., reported 51 Law 
J. Rep. Chanc. 848, holding that memb^ of a vestry 
who had voted for an illegal appUcation of parish funds, 
and who were made co-defendants with the vestry to an 
action to restrain such application of the parish funds, 
could not be ordered to pay the costs of the action per- 
sonally. 

S. LHckinson for the appellant. 

Ingle Joyce and Russw Roberts for the respondents. 

Thdr Lordships affirmed the decision of Fry, J. ; and 
dismissed the appeal, but without costs. 



HIGH COURT OF JUSTICE. 

Chancery Division, 1 

Bacon, V.C. \ Oootb v, Judd. 
Feb. 7. J 

Copyright — Registration — Name of Jtrst Publishac — 
Notice of Objections — Service after Issue joined — Copy^ 
right Act, 1842 (5^6 Vict. c. 46), ss. 18, 16, 24. 

This was an action to restrain the infringement of the 
plaintifiTs' copyright in a song. In registering the title, 
the name of the first publisher was not entered ; but, 
instead of it, the name of the proprietor, who was not 
the first publisher. The defendants claimed indenmity 
against the plaintiifs* claim from a third party, who was 
served with notice under Order XVI., Rule IS, and 
obtained leave to defend. Pleadings were delivered and 
issue joined, and notice of trial given for November 2, 
1882. After this, on December 16, 1882, the third 
party served a notice of objections under section 16 of 
the bopyright Act on the plaintiffs, including the objec- 
tion that the plaintiff's were not the first publishers. 
Section 16 requires notice of objections to be given ' on 
pleading ' to the action. 

Hemming, Q,C,, and De Caurcy Atkins for the 
plaintiffs. 

Horton Smith, Q,C,, and Banting for the defendants. 

JdHlar, Q.C, F, Turner, and Verwm Smith for the 
third party. 
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Bacon, V.O., held that the registration was defective; 
and that the plaintiffs being, therefore, unable to sue by 
virtue of section 24, it was unnecessary to consider 
whether the objections were admissible under section 16 
of the Copyright Act; and dismissed the action. 



* LiNGARD-Moin^ V, Jenkins. 



Chancery Division, 
Bacon, V.O. 
Feb. a J 

Mortgage — Foreclosure — Request for Sale by Mortgagor 
— jDiacretion — Deposit — Convegancing .^c^,1881 (44 4" 
46 Vict, c, 41), «. 26, nibs. 2. 

This was a foreclosure action. 

Over 9,000/. was due to the plaintiff, on his security. 
No interest had been paid since 1877. The plaintiff had 
gone into possession, and was also lessee of part of the 
property comprised in the mortgage, under a lease which 
would expire in 1866, and had spent considerable sums 
of money on the property comprised in the lease. The 
plaintiff claimed tbreclosure. 

The defendant deposed that the property had in 1878 
been valued at over 11,000^. ; and asked for a sale, under 
section 26, subsection 2, of the Ck)nveyancing Act, 1881. 

Mari^n^ Q.C., and Davenport, for the j^aintiff, con- 
tended (1) that, under the circumstances of this case, the 
Oourt would not think fit to order a sale under section 25, 
subsection 2 ; and (2) that, if it did, it would fix a reserve 
bid to cover the amount of the plaintiff*s principal, 
interest, and costs, and direct a deposit of 200/, to be 
made to meet the expenses of an abortive sale. 

Samikon Humphreys, for the defendant, stated that 
the defendant was not in a position to make a deposit, 
and asked for a sale without any terms as to a deposit, 
contending that the old practice, under 16 & 16 Vict, 
c. 8Q, s. 48, was now altered in this respect. 

Marten replied. 

Bacon, Y.O., held that, under the circumstances of 
this case, he did not think fit to direct a sale, and gave 
judgment for foreclosure. His lordship added that, 
if he had directed a sale, he should certainly have ordered 
a sufficient deposit to be made to save the mortgage 
from the hazard of any loss by an abortive sale. 



'Sands v. Thohpbon. 



• DoNNELL V, Bennett, 



Chancery Divisian, 

Fry, J. 
Jan. 20. Feb. 9. 

Mortgage — Legal Estate — Statute of Limiiatunu (3 ^ 
4 mn. IV. c, 27), M. 7, 25, 34. 

This was a summons under the Vendor and Purchaser 
Act to determine whether a requisition to get in the 
legal estate from a mortgagee whoie debt was paid off 
in 1856 could be supported. 

Cookson, Q.C, and Whatdey for the purchaser. 

Wolstenholtfie for the vendor. 

Frt, J., held that there was no legal estate in the 
mortgagee. 



Chancery Division, 1 In re The Carbiaob Oo-operative 



Fry, J. 
Feb. 12. 



, \ inr 

\ ^ 
i 



Supply Association. 
Ilsmsnts. 



JEx parte 



Cfumcery Division. 
Fry, J. 
Feb. 8. J 

Jurisdiction — Injunction — Negative Contract, 

This was a motion to restrain the breach of a contract 
not to supply fish refuse to any manufacturer other than 
the plaintiff, part of a contract under which the plaintiff 
undertook to buy, and one of the defendants (Oormack) 
to sell, all Oormack*s refuse. The other defendants were 
rival manufacturers of manure with the plaintiff, who 
had induced Oormack to break his contract and supply 
themselvep. 

Oiffard, Q.C, and S. Hall for the plaintiff. 

Coeens'Hardy, Q.C., and Williamson for the de- 
fendants. 

Fry, J., held that, though the positive part of the 
contract could not be specifically enforced, an injunction 
could be granted restraimng the breach of the negative 
part of the agreement ; and, accordingly, he granted an 
injunction. 



Companies Act, 1862, «. IQS—Distress, 

This was an application by landlords for leave to 
distrain, notwithstanding a winding-up petition. 

At the date of the winding up, the company were in 
possession of the premises under an agreement for a sub- 
lease. Previously to the winding up there was a sum of 
900/. due to the superior landlords for rent. They had 
threatened to distrain, and the company had given them 
450/. in money and an acceptance for the other 460/. 
Mr. Brown, a creditor, had entered and taken possession 
of the goods sought to be distrained upon ; aaa the con- 
test was really between the superior landlords and 
Brown. 

Cookson, Q. C, and Stirling for the summons. 

Cozens- Hardy, Q,C, and Terrell for Brown. 

E, Ford for the liquidator. 

Fry, J., allowed the applicants the benefit of distress* 



Chancery Division^ Swainston v, Finn and The 
Pearson, J. V Metropolitan Board of 
Jan. 29. J Works. 

Artisans and Labourers* Dwellings Improvement Act, 
1875 (38 «$• 39 Vict, c. 36), s, 2(y-Purchase of Lands-- 
Extinguishment of Easements, 

The Metropolitan Board of Works, under the powers 
of the Artisans and Labourers' Dwellings Improve* 
ment Act, 1875, purchased and took, for the purpose of 
an improvement scheme, a certain messuage adjoining 
the plaintiffs* house. The plaintiffs claimed to have 
acquired by prescription an easement or right of support 
for their house from the messuage taken by the board. 
The period limited for the compulsory purchase of lands 
by the board under the Act had expired. The board 
had taken no steps whatever to acquire the plaintiffs* 
easement. The plaintiffs brought an action for an in- 
junction to restrain the board and their contractor from 
pulling down or removing the messuage taken by the 
board in such a manner as to interfere with the plaintiOs' 
right to support. The Question was whether section 20 
of the Act of 1875 (which provides, in effect, that upon 
the purchase of lands under the Act, easements in, 
through, or under the land purchased shall be extin- 
guished, compensation being made to the person entitled 
to the easements) operated so as to preclude the plaintifis 
from any right other than a right to compensation ; or 
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whether it was necessary that the hoard, in order to 
avail themselves of that section, should have taken pro- 
ceedings for the acquisition of the easement. 

JFischer, Q,C.j and Northmore Lawrence for the 
plaintiffs. 

W. Pearem, Q.C., and MethM, for the Board of 
Works, referred to Badham v. Morris, 46 L.T. (n.s.) 
679, as an authority, deciding that the effect of tbe sec- 
tion was to extinguish all easements whatever relsting 
to any lands purdiased under the powers of the Act of 
1876. I 

PsABSON, J., followed the case cited, observing that it i 
was in accordance with his own view of the construction 
of the section. He accordingly dismissed the action. 



Chancery Dimian.^ Thb New River CoiiPAirr v. The 
Pbabson, J. \ Ware Uhion Rural Sanitary 
Feb. 8. J Atjthoritt. ' 

Puhlic health Act, 1876 (38 ^ 89 Vict. c. 66), «. 16—^ ' 
Canetructum of Section — I^otice of Intention of Local 
Authority to carry Sewer through Lands, | 

By section 16 of the Public Health Act, 1876, any local 
authority is empowered to carry a eewer through, across, > 
or under any turnpike road, &c. . . . * and, after giving ^ 
reasonable notice in writing to the owner or occupier ^ 
(if on the report of the surveyor it appears necessary), i 
into, through, or under any lands whatsoever within ' 
their district.' The defendants, as local authority, had 
prepared a certain scheme of sewerage which, as 
originally projected, did not affect the pluntif&* land. 
A builder, however, had bought some building land ad- 
joining the ISfew River, and he proposed to the local 
authority that they should alter tneir scheme so as to 
provide drainage for the houses about to be erected by ! 
him. This alteration involved the carrying of the sewer 
under the New River. The defendants were willing to 
make the alteration, provided they were not called upon 



to pay compensation ; and correspondence took place be- 
tween the defendants' engineer and the engineer of the 
plaintiflb, in which the former forwarded the latter a 
tracing of the mode in which it was intended to carry 
the sewer under the New River, and inquired whether 
the plaintiffs would waive their right to compensation. 
The defendants proceeded to construct their sewer under 
the New River, and the plaintifis brought this action 
for an injunction to restrain them from so doLag. The 
question was whether the defendants had suffieiently 
comj^lied with the requirements of the above section. 

Rtghy, Q,C,, and FarweU for the plaintiffs. 

Graham Hastings, Q,C,, and O. Henderson for the 
defendants. 

Pearson, J., said that he should constroe section 16 
of the Public Health Act, 1876, as if the parenthesis 
were not exactly in the place wheie it ought to be, 
and as if the words above set out stood thus : ' If on the 
report of the surveyor it appears to be necessary, into, 
through, or under any lands whatsoever within their 
district, after giving reasonable notice in writing to the 
owner or occupier.' He was of opinion that the defend- 
ants had not complied with the section. He could not 
possibly take the correspondence which had passed be- 
tween the eng^eers as notice to the plaintiffs that the 
defendants intended under their statutory powers to 
make the sewer, whether the plaintiffs assented or not. 
He must take it as something passing between the par- 
ties tentativelv in order to ascertain whether or not the 
plaintiffs would demand compensation if the sewer were 
carried through their land ; and he was satisfied in this 
by the consideration that the section said the local 
authority were only to act 'if, on the report of the 
surveyor, it appeared necessary,' and that, as the pro- 
posed sewer was only a deviation from the original 
scheme, it was doubtful whether any such report could 
be obtained. His lordship, therefore, granted an in* 
junction to restrain the defendants from continuing the 
works, except in exercise of their statutory powers. 
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Ex parte Foster. In re Foster. 



Court of Appeal, 

JxsssL, M.R. 

LiKDLET, L. J. 

SowsSf L.J. 

Feb. 8. 

Bankruptcy — Debtors* Summons — Dtstnissal — Bank' 
ruptcy Act, 1869, s, 7, 

This was an ai>peal from a decision of the Ohiev Judge 
reYoning a decision of the registrar^ who had dismissed 
a debtors' summons which had been taken out by 
Heilbat & Go. against Foster & Co. 

Heilbut & Co. were creditors of Foster & Co. for 
1882. 159. 7d, upon a dishonoured bill of exchange. The 
debtors^ bein^ in difficulties^ summoned a private meeting 
of their creditors, at which a resolution was passed that 
the debtors' estate and effects should be assigned to 
trustees, for the b^efit of the creditors ; and, in pursu- 
ance of this resolution, the debtors gave up possession of 
their property to trustees named in a draft deed which 
was prepared, but never executed. Heilbut & Co. were 

J^resent at the meeting, but did not assent to or dissent 
rom the resolution. 

The Chief Judge had discharged the order of the regis- 
trar, on the ground that although he might have stayed 
proceedings on the summons, yet he had exceeded his 
authoritv in dismissing it, neither the debt nor the 
amount being disputed. 
The debtors appealed. 

WinshWf Q.C., and S, Taylor for the appellants. 
Cooper Willis, Q.C, and F. Cooper WiUis, for the re- 
spondents, were not heard. 

Their Lordships said that a debt, in order to support 
a summons, must be recoverable. If there was a legal 
or eouitable defence to the debt the summons ought to 
be dismissed. Here there was neither. The resolution 
passed at the meeting was onlv intended to be binding 
if the deed was executed by all the creditors, which had 
not been done. Hdlbut & Co. had not bound them- 
selves by acquiescence, and they could not prevent the 
debtors giving up possession of their property to the pro- 
posed trustees. The agreement between the debtors and 

vor. rvTii. 



their cioditors was only a preliminary step, and eoold 
not prevent Heilbut & (Jo. from issuing a debtors' sum- 
mons. The appeal must be dismissed. 

Court of Appeals ' 
Jbssel, M.K. 

LiNDLBT, L.J. ^MaBOK V, MaSOIT. 
BOWEN, L.J. 

Feb. 12. 

Divorce — Delay, 

Appeal from a judgment of Sir J. HANinsir dismissing 
a petition by the appellant for dissolution of his marriage 
on the ground of the adultery of his wife. The case is 
reported 61 Law J. Rep. P. D, & A. 88 ; L. R. 7, P. P. 
& A. Div. 233. 

In 1878 the husband filed a petition for judicial 
separation on the ground of the adultery of his wife 
committed in 1877, and obtained a decree for judicial 
separation and 60/. damages against the co-respondent. 
He did not enforce the decree. The wife coutmued to 
live in adultery with the co-respondent. In March, 1882, 
he filed the present petitibn, but it was dismissed on the 
ground of the lapse of time which had expired since 
obtaining the decree for judicial separation. No evidence 
was adduced in the Court below to explain the delay. 

Middleton, for the appellant, asked leave to read an 
affidavit filed since the nearing; but the Court declined 
to admit it, but allowed the petitioner to be examined 
orally before the Court. 

On his examination he stated that, since that time, he 
had been in receipt only of 2Qs, a week, and had no other 
property ; a small sum which he had at the time of ob- 
taining the decree having been all spent in paving costs, 
and that want of money had prevented his enforcing his 
judgment for damages, and taking any steps to procure 
the dissolution of his marriage ; and that, until 1880, he 
had hoped that his wife (who had once returned to him) 
would return again. 

The respondent did not appear. 

Their Lordships held that, under the circumstances, 
haying regard to the further evidence, they were juati- 
fied in making the order, the delay having been suffi- 
ciently explained. 

Judgment of Sir J. Hannen disehaiged, and decree 
nisi made. 
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In re Gabet. 
Rbgina v. Nash. 



Court of Appeal, 
Jessel, M.R. 
LiNDLET, L. J. 
BOWEN, L. J. 

Feb. 14. 
Hhgitimate Infant— Custody — Immorality of Mother, 

Appeal from a deckion of the BiyiBional Oourt of the 
Queen's Bench Division. 

In April, 1876^ Hose Carej, a eingle woman, gare 
birth to a female child*. She placed the child with Mr. 
and Mrd. Nash, respectable working people, who» for the 
last six years, had, at their own expense, maintained, 
brought up, and educated the child. 

The mother continued to lead an immoral life, and 
was now liring ' under the protection of a gentleman.' 

In December, 1882; she claimed to have the child 
delivered up -to her, stating that she intended to send it on 
the stage, and to(^ out a summons for leave to issue a 
writ of habeas corpus directed to the Nashes to compel 
them to give up the child. 

NoHTH, J., sitting in chambers, dismissed the sum- 
mons. The mother appealed. Fresh evidence was filed 
on the appeal which went to show that the mother 
'wished the (ihild to be given up to her brother-in-law 
and sister, who were respectable people and were willing 
to take the child* 

The Divisional Court ordered the child to be given 
up to the relations of the mother ; and, from this order, 
the Nashes appealed. 

H, X. Fraser, for the appellants, referred to In re 
White, 10 L.T. 349 ; and In re Idoyd, 3 Man. & G. 648; 
and submitted that an illegitimate child, being in the 
view of the law nuUtusJUitts, the Court would not in- 
terfere so long as the child was being properly main- 
tained. It would have regard to the moral and future 
welfare of the child. The child was now in 'a home,' 
and was being well educated and cared for, and would 
be in a better position than if she were given up to the 
mother or her relations, 

^. Eeedj for the respondents, was not called upon. 

Their Lordships dismissed the appeal. Now that all 
the Courts were Courts of law and equity, the question 
did not depend upon the mere legal right upon habeas 
corpus; and, in a Court of equity, not only was the 
blood relationship of the mother of an illegitimate child 
recognised, but that, also, of the putative father. The 
Court had regard to the interests of the child ; and the 
blood relationship, as against pure strangers, gave a 
right primd facie to thQ custody of the child. Here the 
mother wished to place her child with her sister, who 
was a respectable married woman, and was willing to 
take her, and whose husband was in a position of life 
superior to that of the appellants. The child must be 
given into the custody of her blood relations. 



Ex parte Griffith. In re Wiicoxoir. 



Court of Appeal 

Jessel, M.E, 

LlNDLBX, L.J. 

BOWBK, L.J. 

Feb. 8, 15. 

Bankruptcy — Fraudulent Preference — Pressure — 
£<mkrvptcy Act; 1869, s. 92. 

A. and R. Wilcoxon, the debtors, were cabinet 
makers and upholsterers, and employed Griffiths as their 
traveller at a salary of 500/. per annum, which he had 
authority todeductout of moneys received by him on their 
behalf. This authority was only partially acted upon by 



Griffiths, and, eventually, the arrears of salary due to 
him amounted to 2,300?. On June 29, 1881, the debtors 
were in difficulties, and a correspondence took place be- 
tween them and Griffiths which resulted in a proposal 
by Griffiths that the debtors should assign to him certain 
debts due to the firm. This the debtors at first refused 
to do ; but ultimately, on July 14, they duly assigned to 
Griffiths debts to the amount of 1,044/. On July 15 
the firm si^ed a liquidation petition which was filed oa 
July 1{5. The trustee in the liquidation impeached the 
assignment on the ground that it constituted a fraadnlent 

5 reference ; and mr. Registrar Pepys, acting as Chief 
uneE, decided in his favour. 
Griffiths appealed. 

Winslow, Q.C, and Herbert JReed for the appellaDt. 
Sydney Woolf and Mont^iore MichoUs, for the trustee, 
were not heard. 

Their Lordships said that the law as to fraudulent 
preference had been put into definite shape and form by 
the Bankruptcy Act, 1869. The Oourt ought not to 
allow itself to be drawn into the discussion of metaphy- 
sical questions of volition and pressure, but rather to 
have regard to the words of the statute. In the present 
case they were of opinion that the debtors were not in- 
fiuenced by a demand for a preference, but by their 
desire to accede to it. The payment was maoe with 
the sole view of preferring the creditor, and, therefore, 
clearly came within the very words of section 92 of the 

Act. 

Court of Appeal, 

Jessel, M.R. 

LiKDIET, L.J. 

Feb. 21. 

Practice— Discovery-^Action for HecoMry of Land by 
legal Title-^AJidavit of Documents— Rules of Court, 
Order XXXL, Rules l2, 13. 

This was an a})peal by the plaintiff from an order of 
Chittt, J., dismissing an application on the part of the 
plaintiff for an affidavit of documents by the defendants. 
The case is noted Law J. Notes of Cases, vol. xvii. 127. 

The action was for recovery of land, the plaintiff 
claiming by a purely legal title. 

M^Naghten, Q,C., and Ryre for the plaintiff. 

Rigbyf Q.C, and Girling for the defendant. 

Thar Lordships dismissed the appeal *, holding that 
the case was governed by the decision of Lyell y. 
Kennedy, 61 Law J. Rep. Ohanc. 409; L.R. 20 Chanc. 
Div. 484. There was no distinction between the right 
to discovery and the right to production of documents. 



Dahiel v. Ford. 



HIGH OOURT OF JUSTICE. 

^^^^"^T^'IGk^bR^ Credit and DisooimT 
iTuJlB. J OOMPAKX .. GLEoa. 

Mortgage — Commission payable in default of punctual 
Payment — Higher Rate of Interest by Way of Penalty 
-^Validity. 

Clarke and Punchard were railway contractors, and 
applied to the plaintiffs to advance them moneys from 
time to time, which the pliuntiffs agreed to do on the 
terms of such instalments being repaid within six 
months from the date when the same should be 
advanced; and that if any instalment should not be 
repaid at the time it should become due, Clarke dnd 
Punchaid should pay interest at a rate agreed upon, 
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until the same should b9 repaid, * aod also a commission 
of 1 per cent, fpr every month that may elapse between 
the dae date and the date of the repayment of such in- 
stalment, upon the whole amount of such instalment.' 
Securities were transferred to the plaintiiFs to secure all 
moneys due to them in respect of their advances. This 
was an action by the plaintiffs for foreclosure or sale of 
their securities ; and the question was raised whether 
the stipulation for commission was valid. 

Hemming f Q.C, and Norton^ for the plaintiffs, con- 
tended that, in the event of default of payment of an in- 
stalment, there was a contract for payment of commission, 
which was perfectly valid. 

Millar^ Q,C., and Madaren, for second mortgagees, 
contended that the provision was in the nature of a 
penalty, and would be relieved against. 

Stirling for third mortgagees. 

E. JBeaumovU and Grosvenor Woods for other de- 
fendants. 

Bacon, V.O., said that the contract for payment of 
commission was a distinct and independent agreement 
for payment of 1 per cent, per month on the happening 
of a certain event, and that it was not within the 
authorities which decided that a provision for an in- 
creased rate of interest was in the nature of a penalty ; 
and that the accounts must be taken on the footing of 
the validity of the stipulation; and gave judgment for 
foreclosure, with liberty for any parties to apply in 
chambers for a sale. 



Chancery Division, 1 

Fry, J. \ DavItw v. Davies. 

Feb. 16. J 

Mortgage — Redemption ---Defaidt of Mortgagor — Order 
of CiMrse, 
This WAS a redemption action in which a decree had 
been made. The mortgagee was in possession. The de- 
fendant attended at the Rolls Ohapel to receive payment, 
but the plaintiff made default (see Seton 1,091). 

E. T, Holland ashed for an order of course, dismissing 
the action. 
Fbt, J., said that the plaintiff had better be served. 

Chancery Division. I 

Ohittx, J. y In re Jaksican's Trusts. 
Feb. 7, 8. J 

Married Woman^Deed acknowledged — Fines and Re- 
coveries Act (3 (J- 4 Wm, IV. c. 74), *. 77— Prior 
Bankruptcy of the Husband — Concurrence of the Hus- 
band in Deed acknoudedged. 

A married woman was entitled to a share in the pro- 
ceeds of real estate, subject to the life interest of the 
testator^s widow. During the lifetime of the tenant for 
life, her husband executed a deed, assigning all his pro- 
perty to his creditors, and subsequently became bank- 
rupt. After the death of the tenant for life the husband 
jomed with his wife in executing deeds, which were 
acknowledged by the wife under the Fines and Re- 
coveries Act, creating charges on the wife's share of the 
testator's estate. 

Chittt, J., held that the creditors* deed and the 
bankruptcy of the husband did not preclude him from 
joining with his wife in executing the acknowledged 
deeds ; and that the persons claiming under those deeds 
were entitled, according to their priorities, in preference 
to the trustee of the creditors' deed and the assignee in 
the bankruptcy. 



Chancery Dimsion.'l 

Ohitty, J. !- In re Beown. Wabd v. Mobse. 
Jan. 25. Feb. 20. J 

Practice — Costs — Claim and Counter-daim bath 
successful. 

When the plaintiff^s claim and the defendant's counter- 
claim have both been successful, the plaintiff, in the 
absence of any special direction to the contrary, is en- 
tittled to the general costs of the action, notwithstanding 
that the result of the litigation as a whole is in favour 
of the defendant. 

Beddall and J, Q, Wood for the parties. 



Chancery Division, 1 

Ohitty, J. > Haxilton v, Thovab. 
Feb. 20. J 

Practice — Substituted Service — Subpcena to name 
Solicitor, 

The defendant in this action was a defaulting trustee, 
whom the plaintiff had been unable to serve personally. 
Leave for substituted service had been obtained, and a 
copy of the writ had been served, together with a cop^ 
of the order for substituted service, upon the defendant a 
wife ; and like copies had been sent through the post, 
in a prepaid letter, to the defendant at his last known 
address. The defendant appeared through a solicitor. 
Before the hearing, the solicitor was struck off the rolls ; 
but his name still remained on the record. 

Okadtoyck-Realeyj for the plaintiff, applied for leave 
to make substituted service of a subpoena to name a 
solicitor, together with a notice to the effect that, in de- 
fault of ob^ience to the subpoena, judgment would be 
moved for, pursuant to an accompanying notice of 
motion, without further notice. Dean v. Lethbridge^ 
20 Beav. 397, and Gibson v. Ingo, 2 Ph. 402, were re- 
ferred to. 

Ohitty, J., directed service to be made in the manner 
directed with respect to the writ of summons. 



Chancery Division, 1 

Pbabson, J. y OoRBiB V. Allen, 
Feb. 10, 12. ) 

Practice-— Third Party — Right to add— Order ^ whether 
to be made * ex parte ' — Motion to discharge * ex parte ' 
Order— Costs of Third PaHy— Rules of Court ^ 1875, 
Ordei' XVI., Jiules 17, 18. 

The plaintiff was the owner in fee simple of oortain 
land. One of his predecessors in title had granted a 
lease for a term of years, expiring on December 24, 1862, 
by the terms of which the lessee was absolutely pro- 
hibited from breaking the surftwe of the land. The lease 
became vested in one N., who granted an under-lease to 
the defendant, for building purposes, and thereby entered 
into the usu^ covenant for quiet enjoyment, limited to 
her own acts and those of persons claiming under her. 
The defendant obtained an assignment of certdn inter- 
mediate leases, which it was alleged gave him a right to 
break the surface after December 24, 1882 ; but before 
that date he proceeded to dig foundations for the houses 
which he was about to build, and to take away and sell 
gravel ; and in respect of these acts, the plaintiff brought 
this action for an injunction and damages. The defend- 
ant claimed that if he were ordered to ^ay damages to 
the plamtiff, he would have a right of indemnity over 
against N., under the covenant for quiet enjoymeat. 
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Accordingly, under Order XVL, Rule 18, he obtained 
er parte an order that N. should be added as a third 
part^. N. entered an appearance. The plaintiff moved 
to discharge the order made ex parte ; ana the defendant 
took out a summons for directions as to the mode in 
which the questions in the action were to be determined. 
This summons was adjourned into Court, and came on 
to be heard together with the motion. The defendant 
then filed a further affidavit, basing his claim to in- 
demnity not on the covenant for quiet enjoyment, but 
on a representation or implied contract by N., that she 
had power to srant a building lease. The nuun question 
was, whether N. ought to be added as third party; but 
two other (questions were raised— viz. whether an order 
to add a third party ought to be made ex parte ; and 
whether the motion to discharge the order was a proper 
proceeding. 

'Sf>5y, Q.C., and Syre for the plaintiff. 

Graham ffastings, Q.C., and John W. Evans for the 
defendant. 

(yeed, for the third party, supported the application 
of the plaintiff. 

PxABSOV, J., said that, under the Rule of Oourt, a 
person ought only to be added as a third party where 
there was really some one point to be decided between 
the plaintiff and defendant and the third party in which 
they were all interested, or where the defendant could 
show a dear prtmd facie case to indemnity or relief over 
against the third party. In the present case there was 
no question between the parties for which the presence 
of N. was necessary. The defendant could not possibly 
have anj right to indemnity under the covenant for 
quiet enjoyment, limited as it was, and he bad not made 
out a pritnd facie case on the other ground. The amount 
of damages recovered in this action would be no measure 
of the damages which he would recover over from N. 
As to whether the order ought to have been made e:i' 
parte (on which point it was said there were cooflicting 
opinions of Hall, Y.C., and Quain, J.), he preferred the 
▼lew of Hall, Y.O., and should decline in future to 
make such orders ex parte. But for the case ot Schneider 
T. Batty L.R. 8 Q.B. Div. 701, he should have thought 
the motion to discharge the ex parte order was perfectly 
regular. On the authority of that case it had been 
argued that there was no necessity for the motion, and 
that the whole question ought to have been decided on 
the summons for directions as to the mode of trial. But 
in the present case he could not adopt that view, because 
the ex parte order was improperly obtained upon a 
ground which could not be supported and was not 
pressed at the hearing. He therefore discharged the ex 
parte order, with costs, and made no order upon the 
summons. He held, also, that he had no jurisdiction at 
this stage to make any order as to the costs of the third 
party. 



sum advanced, and interest paid on the whole, and re- 
quire payment of the premium for the entire period, even 
m case of the loan beiuir repaid at an eirlier date than 
that to which the premium was calculated. 

In accordance with the prospectus and rules of a 
building society, as construed by the Court, the society 
advanced to a borrowing member the amount of his 
shares, charging him a premium calculated on the bans 
of the advance being for fifteen years ; imd a mortgage 
deed of the property in respect of which the advance 
was made was executed, by which the premium was 
added to the principal, and repayment by instalments 
provided for in accordance with the rules ; the instal- 
ments for each year being made applicab'e in paying 
interest charged on the whole principal sum made up of 
the sum advanced and the premium, and in reduction of 
that principal sum* 

The borrower claimed to redeem the mortgaged pro- 
perty before the expiration of the fifteen years on the 
tMtsis of an account in which he was charged with only 
a part of the premium proportioned to the shorter period 
for which the loan was retained, and no interest was 
charged upon the premium. 

Held, tnat the borrower could only redeem on the 
basis of a mortgage in which the whole premium was 
charged at the outset, and added to the actual sum 
advanced, and interest was charged on the principal sum 
so constituted. 



^Si^R^lHAKVET V. Thb Mckioipal P«- 
(for PEABfloV, J.) r ^J^ I»t«™bnt Brir.i.iHe 

BuUding Society — Borrotoing Member — Redemption — 
Accounts — Premium — Interest, 

A building society may properly, if in accordance with 
its rules, on making an advance to a borrowing member, 
charge a premium on the amount of the advance, pro- 
portioned to the intended duration of the loan, and re- 
quire that such premium shall be added to the pri* cipal 
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Chancery Division, 

PsARSOif , J. }- Whbblwbight V, Walkbb. 
Feb. 16, 17. 

Settled Land Act, 1882 (45 ^ 46 Vict, c. 88), ss, 2 (suhs. 
1, 8), 38, 46—Settlement^Power of Tenant for Life 
to sellf notwithstanding Sale of Reversion prior to Act 
— Existence of Trustees to whom Notice can he given a 
necessary Condition to Sale by Tenant for Life, 

Lund was devised to trustees in trust for the defend- 
ant for life ; and, after his death, upon trust to sell and 
divide the proceeds amongst his children. He had one 
child only, a daughter, who was married. In 1880 she and 
her husband sold her equitable remainder in fee to the 
plaintiff. In January, 1883, the defendant (who was 
upwards of seventy years of age, and had had notace of 
the sale by his daughter) advertised the fee simple of 
the land for sale, under the powers of the Settled Land 
Act, 1882. The plaintiff brought this action, and now 
moved the Court, for an injunction to restrain the de- 
fendant from selling. 

Graham Hastings, Q.C, and Rawlins for the plaintiff. 

Pearson, Q,C., and Byrne for the defendant 

Pbabsoit, J., held that, having regard to the definition 
of * settlement' contained in section 2, subsection 1, of 
the Act, the defendant had full power to sell, notwith- 
standiug that the remainder in fee had been sold to the 
plaintiff prior to the Act ; that the effect of section 2, 
subsection 8, and section 45 was that no sale by a tenant 
for life could be made under the Act unless there were 
in existence trustees, having a present power to sell or 
consent to a sale, to whom notice of the intended sale 
could be given ; that, in the present case, there were no 
such trustees ; that, under section 38, the tenant for life 
could apply to the Court to appoint fit persons trustees 
of the settlement for the purposes of the Act ; that the 
contemplated sale was, therefore, premature ; and that 
the defendant must be restrained from selling until 
trustees of the settlement had been appointed. 
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Smyth Pioott t>. Smyth Pigott (Chanc.) . .26 
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COURT OF APPEAL. 

Court of Appecd, 

Jebsbl, M.R. 
Baggallat, L.J. J-Webbbr v. Wedgwood. 

LiiTDLBr, L. J. 
Feb. 19. 

Practice — Amendment of Pleadings-^Cost of Action sole 
Question to be determined. 

Appeal from a decision of PxABsoir, J., noted ante, 
p. 8. 

Davetff Q,C., and Oent for the appellant. 

Cfraham Hattinge, Q.C, and C, Broume for the re- 
spondent. 

After some discussion it was agreed, at the suggestion 
of their Losdbhipb^ that the action should be dismissed, 
without costs. 



Hack p. Ths Loivdon Protidknt 
Buildiko Socdett. 



Court of Appeal, 

Jyssel, M.R. 
Baogallat, L.J. 

LiVDLET, L.J. 

Feb. 23, 24. 

Bwldmg Society — Rrfcrence to Arbitration — Jurisdiction 
of Court—Buiidinff Societies Actj 1874, s, 34. 

Appeal from a decision of PbabsoiTi J., noted ante^ 

yOIi.ZTTII. 



Dunham for the appellant. 
William King for the respondents. 
Their Lordships affirmed the decision of the Court 
below ; and dismissed the appeal, with costs. 



Ebabslbt V, Phillips and Othebs. 



Court of Appeal, 

Bbsit, L. J. 

OOTTOK, L. J. 

BowBN, L. J. 

Feb. 28. 

Practice^ Inspection — Production of Documents in joint 
Possession of Defendant and Person not a Party to the 
Action, 

Appeal from the Queen's Bench Division, reported 
52 Law J. Rep. Q.B. 8. 

The Queen*8 Bench Division decided that the defend- 
ant, who had made an affidavit of documents, was not 
obliged to produce for inspection by the plaintiff certain 
documents which he stated were in the joint nossesdon 
of himself and another person not a party to the actios, 
although his affidavit did not state that it was impos- 
sible for him to do so. 

The plaintiff appealed. 

Bignam and C, A, Russell for the appellant. 

Smyly^ for the defendant, was not called on. 

Thdr LoKDflHiPs dismissed the appeaL 
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HIGH COURT OF JUSTICE. 



Feb 6 I England Bawk ». Murch. 

Lord Cranworlh^s Act, s, 27 — New Tru%tee^ Executor — 
Compromise, 

This was a summons I y a purchaser to have a contract 
for the sale of certain ironworks, partly freehold and 
partly leasehold, rescinded, on the ground that a ^ood 
title had not been shown. The sale had been made in 
the winding-up of Booker & Co., and in a debenture- 
holder's action. 

The property had been conveyed to Booker & Co. 
(Limited), by Thos. W. Booker and Clara G, Booker, 
the executrix and trustee of the will of Jno. P. Booker ; 
and it had been partnership property of Thos. W. and 
Jno. P. Booker. Part of the consideration consisted of 
debentures. 

Mr. Jno. P. Booker, by his will, devised and bequeathed 
his real and leasehold property to two trustees for sale, 
and appointed them executors, and his wife, Clara 0. 
Booker, executrix. The trustees both disclaimed : 
neither of them proved the will ; and the last disclaim- 
ing trustee appointed Clara G. Booker trustee. Two of 
the objections to the title raised were, that the last dis- 
claiming trustee had no power to appoint only one 
trustee, under Lord Cranwortha Act ; and the trustee 
of J. P. Booker could not exercise her trust of a sale 
for a consideration partly in debentures. 

CooksoHf Q.C, and H, R. Kirhy for the purchasers. 

Davep, Q.C, and IV, P, Beale for the vendors. 

Eoeritt, Q,C., and E, Ford for other parties. 

Fbt, J., held Mrs. Booker properly appointed trustee ; 
and that the sale was part of a compromise with cre- 
ditors properly made by an executrix. 



- Smyth Pigott v. Smtth Pigott. 



Chancery Division. 

Fry, J. 

Feb. 19, 21. 

Settlement — Construction — Hotchpot — * Capable of 
taking Effect,' 

On the marriage of Mr. and Mrs. Smyth Pigott, a sum 
of 80,000/. was settled on trusts, which gave the husband 
and wife powers of appointing the fund among children 
of the marriage. In default of appointment the fund 
went among the children equally; but there was no 
hotchpot clause in the settlement. Four appointments 
were made to four of the children of the marriage of 
respective sums of 6,000/. Each of those appointments 
was made subject to a hotchpot provision. The balance 
of the trust funds was subsequently appointed to one of 
the appointees without any hotchpot provision. One of 
the appointments of 6,000/. was made in favour of a 
daughter, who married a Mr. Wellington. Her appointed 
share was settled with a provision that in case there 
should be failure of her children, the resettled fund 
should, on the death of the survivor of Mr. and Mrs. 
Wellington, be held on the trusts of the Smyth 
Pigott settlement, or such as should be then subsisting 
or capable of takiog effect. 

Mrs. Wellington survived her husband, and died, 
leaving no chilo, in 1882, after the funds of the original 



settlement had been distributed. This was an action for 
the administration of the Wellington settlement. 

Everitt, Q.C, and Langley for the plaintiff, one of the 
children of Mr. and Mrs. Smyth Pigott, who had not 
been benefited by an appointment. 

Cookson, Q. C, and Songster Chreen for a child who 
had been appointed to. 

Lococh Webb, Q.C, and Flatt for the trustees of the 
Smyth Pigott settlements. 

Cozens- J/ardg, Q.C, for the representative of Mrs. 
Wellington. 

E. Ford for the trustees of the Wellington settle- 
ment. 

Fry, J., held (I) that the trusts of the Smyth Pigott 
settlement were capable of taking effect ; and (2) that 
the ' hotchpot ' provisions in the various appointments 
applied to the fund the subject of the gift over in the 
Wellington settlement. 



Chancery Division, 
Fry, J. 
Feb. 21. 



In re BuLLXOBE. Bullmorb v, 

WlNTBB. 



Will — Construction — * Husband' — * Surviving,* 

The testator in this action ^re a third of his residue 
in trust for the benefit of his daughter Beatrice, and 
after a life interest for the daughter he directed the 
income to be held in trust for anv husband with whom 
she mi^ht intermarry, if he should survive her, for his 
life. The testator's daughter married, and was left a 
widow. She married in 1872 again, and in 1878 was 
divorced from her second husband on his petition. He 
married again, and she died in 1882, leaving him alive. 
The question in the action was whether the second 
husband was entitled to the life interest. 

Warmington, Q.C, and Rawlins for the plaintiff. 

Cookson, Q.C., and BagsHawe for the defendant, the 
second husband. 

Fry, J., held that the second husband was entitled. 



Chancery Division. 1 

Fry, J. > Smith v. Stott, 

Feb. 22. J 

Vendors and Purchasers Act, 1874, *. 65 — Conveyancing 
Act, 1881, «. 65. 

This was a summons by a purchaser to have declared 
that his vendor had failed to make a good title, and to 
have an order for the return of deposit. An objection 
to the title was that title was only shown to a long 
leasehold, on which a rent of 3s. a year was reserved. 
The vendor contended that the rent had no money 
value within the meaning of section 65 of the Convey- 
ancing Act, 1881, and the property was, therefore, made 
freehold by statute ; and also tnat there was no jurisdic- 
tion under the Vendors and Purchasers Act, 1874, to 
order the return of deposit. 

Warrington for the summons. 

Latham for the vendor. 

Fry, J., decided that, in the absence of evidence, he 
could not hold that a rent of Ss. a year had no market 
value; and, secondly, that there was joriBdiction to 
entertain the summons. 
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Chancmy Division, 
Fry, J. 
Feb. 23. 



In re St. Paul's Schools, Fihs- 

BURY. 



Lands datues Consdidttfion Act, s, SO— Costs — 
Reinvestment, 

The National Schools of St. Paul s, Finsbury, had 
been taken compulsorily by the Metropolitan Board of 
Works. This was a petition to obtain the sanction of 
the Court for a scheme, and the application of the pur- 
chase-money in Court to the proposed scheme. The 
scheme -was referred to chambers ; but a question was 
raised as to the extent of the liability of the Metropolitan 
Board of Works. 

Cooksan, Q. C, and A. G, Allen for the trustees, who 
petitioned. 

Potvnall for the board. 

Siirling for the Attorney-General. 

E. Ford for the original donors of the property. 

Frt, J., ordered the Metropolitan Board to pay the 
costs, except so far as they should be increased by the 
settlement scheme. 



In re NoRRIS. 



Chancery Division, 
Pearson, J. 
(forKAT. J.) 
Feb. 14, 17. 

Will— Power ofSale—Poioer of Trustees to sell Part of 
Property for Improvement of Remftinder — Petition for 
Advice of Court— Lord St. Leonards* Act (22 4- '23 
Vict. c. 36). 

The testator A . Norris, by his will, gave certain free- 
hold property at Liverpool to trustees upon trust for his 
live children, three daughters snd two sons ; the daughters 
to take each one-fifth absolutely, the sons as tenants for 
life only, with remainder after their respective deaths to 
their children. 

The will contained the following power of sale : * And 
the testator further empowered the trustees or trustee 
for the time being of that his will for the purpose of 
aatisfying his debts, or for the purpose of a division of his 
property, or for any other purpose (but if not for the 
purpose of satisfying his debts, or for the purpose of a 
division with the written consent of the major part in 
Dumber of his said sons and daughters then living and 
entitled to shares of his said estates), absolutely to sell^ 
&c.* 

The will also contained a power to advance grand- 
children. 

Part of the property consisted of some houses facing a 
road called Islington, and having forecourts between 
themselves snd the road. The corporation of Liver- 
pool, wishing to widen this road, proposed to pay to 
the trustees a sum of 7,000/. in consideration of the 
forecourts being thrown into the road ; and, as it 
Appeared that, by spendi g 2,0002. on the houses, they 
would let at the same rent without the forecourts, 
the trustees were anxious to carry out the arrangement ; 
but, having doubts >^hether they had power to do so 
under the will, they presented this petition, for the 
advice of the Court, under Lord St. Leonards* Act. 

At the date of the petition, the three daughters and 
one of the sons were dead. The petitioners represented 
ll-16th8 in interest of the property. The respondent, 
John Boyd, who wsb entitlea to tbe reoiaining 4-16th8, 
objected to the proposed arrargoment} and it appeared 



that he had instituted a suit for partitbn of the pro- 
perty. 

Riffhy Q'C.f and W. W, Cooper for the petitioners. 

Graham Hastings, Q,C,, and E, 8, Ford for John 
Boyd. 

Byrne for beneficiaries supporting the petition. 

Pbarson, J., said that the words 'other purposes* 
referred to the only other purpose designated in the will 
— viz. the advancement of grandchildren. The proposed 
arrangement really amounted to a sale of one portion of 
the trust estate, in order to raise money for the improve* 
ment of the remainder ; and, as the will contained no 
such power, he declined to give the trustees any sanction 
whatever for what they proposed to do; and he ex- 
pressed his opinion the more confidently because he 
understood thai the respondent had instituted an action 
for partition of the estate, which was now pending. 



Wheelwright v. Walker. 



Chancery Division, 
Pearson J. 
(for Kay, J.) 
Feb. 21. I 

Settled Land Act, 1882, s, ^—Appointment of Trustees 
for Purjxoses of the Act — Settled Land Act Rules, 
1882, Rule e. 

In this case an order had been made restraining the 
defendants from proceeding to a sale of the property 
in dispute (ante, p. 24) ' until trustees should navo 
been appointed and notice given.* The plaintiff's 
solicitors had then asked the defendants* solicitors 
for an undertaking that they would not make any 
application for the appointment of trustees under sec- 
tion 38 of the Act without serving him ; but this wns 
refused on the ground that, according to Rule of the 
Settled Land Act rules, he ought not to be served unless 
by direction of the judge. 

This was an ex parte application on behalf of the 
plaintiff for an order directing the defendants to serve 
the plaintiff with notice of any application for the ap- 
pointment of trustees. 

Hastings, Q,C,, for the plaintiff. 

Pearson, J., made the order asked for. 



h 



ILSOK V. EiRKWOOD. 



Chancery Division. 

Chittt, J. 

Feb. 23. 

Bill of Sale— Rate of Interest— Bills of Sale Act, 1878, 
Amendment Ait, 1882 (45 <$• 46 Vict. c. 43), s, 9. 

The Bills of Sale Act, 1878, Amendment Act, 1882, 
8. 9, does not require an insertion in the bill of sale of 
the actual rate at which interest is payable. 

Ince^ Q,C,, Romer^ Q.C, Decimus St urges, SLiid North" 
more Lawrence for the parties. 



'ry Division. 1 
lrson, J. > 
6,17,20,24.1 



Phillips r. HouyRAT. 



Chancery Division. ] 

Pearson, 
Feb. 16, 

* Arfio personalis^ — Trespass — Damages for wrongful 
Working of Coal — Damages for Wuyleave in respect of 
Coal over rlaintiffs" Land, 

By the decree made in this suit, in March, 1870, 
inquiries were directed — first, what quantities of roal 
had been conveyed by the defendants from the plaintiffs' 
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xnineB through certain roads or passages on the plaintiffs' 
property; secondly, what amount, upon the result of 
that inquiry, ought to be paid by the defendants for 
royalty, or waykaye, for the use of such roads or pas- 
sages ; and, thirdly, whether a certain farm belonging to 
the plaintifis, and the minerals under it, had sustained 
any, and what, damage, by reason of the manner in which 
the defendants had worked the coal under the farm. 
While these inquiries were being proceeded with, one of 
the defendants died ; and his executrix moved Uiat the 
inquiries might be stayed as asainst her, on the ground 
that they were in respect of damages for a trespass or 
tort, to which the rule actio personalis moritur cum per- 
sond applied. 

Higoyf Q,C.f and Osier for the motion. 

Qraham Hastings^ Q,C,f and Maclean' fox the plun- 
ti£&. 

Hotoard for another parlr. 

Pbabsoit, J., held that the amount payable under the 
first two inquiries was not damages as for a personal 
tort, but rather in the nature of compensation for the 
use of a wayleave from which the estate of the deceased 
defendant had derived profit ; and that the liability of 
the deceased, therefore, survived as aoainst his executrix ; 
but that the damages, the subject of the third inquiry, 
were within the rule above mentioned, inasmuch as the 
estate of the deceased had not derived any profit there- 
from. He therefore refused the motion as to the first 
two inquiries, but granted it as to the third. 



^^^Q^'^'l Presthet 1^ The Mayor, &c., op 
Feb. 24. ' J 



Colchester. 



Practice — Production of Documents — Place of Produc' 
tion — London Agents — Solicitor on the Record — Dis^ 
creiion of Court, 

This was an adjourned summons, upon which the 
question arose whether the deeds and documents be- 
longing to the defendants should be produced for the 
inspection of the plaintiffs at the office of the London 
agents of the defendants' solicitors; or at Oolchester, 



where the office of the defendants' solicitors 
situate. 

fT. Pearson, Q, C, and R. J. Hood^ for the plaintiffiiy 
argued that the documents ought to be produced at the 
London office. 

Smart and Eustace Smith, for the defendants, con- 
tended that the ]proper place for production was the 
office of the ' solicitor on the recoitl,' viz. the office at 
Oolchester. 

Pearson, J., was of opinion that the proper place for 
production was ordinanly the office of the London 
agents. But the Court had a discretion in the matter. 
In the present case the documents were very numerous 
and important ; some of them were very capable of being 
lost in the transit from Colchester to London ; and the 
loss of them might be very material to the corporation 
in future actions, as well as in the present one. He 
should, therefore, in the exercise of his discretion, order 
that the production should be at Colchester; but the 
plaintiffs would have leave to apply at tiie trial, whether 
they were successful or not, to be paid the extra coats 
occasioned to them by the production taking place at 
Colchester instead of in Lonaon. 



Queens Aench Division, 
Feb. 22. 



VJ^/Mir^ 



e Caiite. 



Husband and Wife — Conveyance by Married Woman — 
8^4 Wm. IV, c, 74t, s. 9L 

CyrU Dodd moved for an order, under 3 & 4 Wm. IV. 
c. 74, 8. 91, to enable Mrs. Caine to dispense with the 
concurrence of her husband in the execution of a con- 
veyance, in which he had refused to join unless part of 
the consideration money was paid to him; the applica- 
tion being based on the ground that he was ' living apart 
fix)m his wife.' 

It appeared from the affidavits that the parties had 
been separated for some years, and that the applicant 
supported herself, though she had occasionally recdved 
small sums of money from her husband. 

The Court (Huddleston, B., and North, J.) made 
the order asked for. 

Order granted. 
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COURT OF APPEAX. 



PoNsoKBT r. Habtlet. 



Court of Appeal. 

Jessel, M.R. 
BaggallatJj.J. 

LiNDLST, L.J. 

March 6. 

Practice — Production of Documents— Plaintiff's^ Title — 
Documents likely to support. 

Appeal from deciaion of Pearson, J., noted fully, 
ante, page 11. 

W. Pearson, Q.C., and W. P. Seals for the appel- 
lants, the defendants in the action. 

Robinson, Q.C., and W. Druce for the respondents. 

Their Lobdships affirmed the decision ot the Court 
l)elow ; and dismissed the appeal, with costs. 



InrsQAJ>i>. Eastwood V. Clark. 



Court of Appeal, 

Jebsel, M.R. 
Baooallat, L.J. 

LiNDLBT, L. J. 

March 6. 

Practice — Administration Decree — Appointn^cnt of new 
Trustee — Discretion of Trustee. 

Appeal from decision of Bacon, V.C. 

The action was to administer the estate of the testator 
in the cause, who by his will had appointed two trustees 
and executore, and had vested the power of appointing 

TOL. XTTII. 



new trustees in the surviving trustee, his executors or 
administrators. One trustee was dead. 

The nlaintiff was the residuary legatee under the 
will, ana t'\e defendant was the surviving trustee. 

The usual administration decree had been made. 

The plaintiff took out a summons for the appointment 
of a new trustee in the place of the deceased trustee, 
and nominated a Mr. Eastwo«'d. 

The defendant then took out a similar summons, and 
nominated a Mr. Whiteley. It was not alleged that 
either nominee was an unfit person to be trustee. 

The Vice-Chanoellor, in accordance with the practice 
in his chambers, appointed the nominee of the plaintiff. 

The defendant appealed. 

Miliary Q.C., and P. B. Abraham for the appellant. 

Hemming f Q.C., and O. JVilliamson for the re- 
spondent. 

Their Lordships held that it was now the settled 
practice of the Court, even after decree, not to interfere 
with trustees in the exercise of their discretionary 
powers when properly exercised. The usual course was 
for the donee of the power to nominate a person to be 
trustee, and for the Court, if satisfied with the fitness of 
the person, to sanction the appointment. If the Court 
was dissatisfied, it refused to sanction, and then the 
donee must nominate another person. The order of the 
Court below must be discharged, and Mr. Whiteley must 
be appointed the new trustee. Costs to be costs in the 
action. 
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HIGH COURT OF JUSTICE. 
Croum Case Reseroed,] 



March 3. 



^REonrA V. Bbown. 



Coram Lord Coi.brii)gE; C.J., Pollock, B., Hxjd- 
DLE8I0N, B., MAirisTTy J., and Stephen, J. 

Attempt to commit Murder— 24: & 26 Vict, c. 100, 
88. 14, 15. 

Case reaerved by Stepheit, J. 

The prisoner was convicted on an indictment which 
charged that the feloniously did attempt to discharge 
certain loaded arms at one S. with intent to murder. 

It was proved that B. had a quarrel with S. On the 
day in question he went to S.'s house, and desired to 
speak with him in private. S. told B. to go into the 
back shop for that purpose. B., as he went into the 
shop, was observed to draw from his pocket a loaded 
revolver. C. immediately snatched it from his hand, 
and he was arrested by S. and C. 

The learned judge held, on the authority of -R&i- v. 
St, George, J. C. & P. 483, that there was no evidence 
of an offence under, section 14 of 24 & 25 Vict, c, 100, 
which punishes several different ways of attempting to 
commit murder; one of which is, ' whosoever shall, by 
drawing a trigger, or in any other manner, attempt to 
discharge any kind of loaded arms at any person with 
intent to commit murder ; ' but that there was evidence 
under section 15. 

The question reserved for the opinion of the Court 
was whether the indictment sumciently charged an 
offence under section 15 of 24 & 25 Vict. c. 100, which 
punishes every one who, ' by any means other than those 
specified In any of the preceding sections of this Act, 
attempts to commit murder.' 

Poland appeared for the Crown. 

No counsel appeared for the prisoner. 

Held that the conviction was wrong, because 
section 15 dealt with attempts to murder wluch were 
not ejusdem genei'is with those in section 14. 

Conviction quashed. 



Chancery Division A 

Fry, J. \ WiLsow v, Db Coulon. 

Feb. 20. J 

H'octice — Evidence — Commission — 0/*der of April, 1880 
---Form G, 11. 

In this case the Form of Order given in Schedule G. 
to the Rules of April, 1880, was deviated from to allow 
a single commissioner appointed to take evidence abroad 
to administer the oath to himself. 

A, Young, for the defendant, who obtained the order. 



appointment the Court ordered payment of coats to the 
defendant Walford. In the action of Wilde v. Waiford 
the trustees afterwards recovered from Walfoid posses- 
sion of certain trust premises and judgment for mesne 
profits and costs. This was a summons by the trustees 
to be allowed to set off the taxed costs against the sum 
recovered in the action. 

Oswald for the summons. 

Swinfen Eady, contrA, 

Fry, J. refused to allow a set-off, on the ground that 
the Court would not interfere with a solicitor's lien for 
his costs. 



Chancery Division, 
Fry, J. 
March 1. 
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IIarrald. Wilde 

FORD. 



VVal- 



Set'off— Costs — Solicitor's Lien, 

The plaintiffs were on petition appointed new trustees 
of the will of Thomas Harrald. On the occasion of their 



?ry DivtsionA 

?RY, J. I 
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[arch 3. J 



Viscount Exmouth v, Praed. 



Chancery Division A 
Fry, " 
Feb. 
March \ 

Will — Construction — Heir Looms — Defeasance — Un* 
certainty. 

This was an action to administer the trusts of certain 
chattels in the nature of heirlooms, under the will of the 
second Viscount Exmouth. The trusts of the chattels 
were that they should go with the title so far as the 
rules of law and equity would allow, so that no persona 
living at the testator*s death should take an absolute in- 
terest, ' and so that no person shall acquire an absolute 
interest in the same till the expiration of twenty-one 
years after the decease of all such persons as shall l>e in 
existence at the time of my decease, and afterwards 
attaining the said title.' 

Everittf Q, C, and Vaughan Hawkins for the plaintiff,, 
the present viscount. 

Cookson, Q,C., and CoUtnan for the heir presumptiye. 

Praed for the trustees. 

Fry, J., held that the condition set out above was 
▼oid for uncertainty in operation ; and that the present 
viscount, thd first holder of the title bom after the 
decease of the testator, took the chattels absolutely. 



Chancy lXoision,Yj^^ re The Alexandra Palace 
M h3 I CloMPANY. Ex parte QooJiBOK, 

Company — Winding up — Confributories' Rights ^ inter 
se * — Companies Act, 1862, s, 109 — Jurisdioiion, 

An application was made, by the official liquidator of 
the above company, under section 165 of the Companiea 
Act, 1862, to obtain an order on certain directors 
(the present applicants), that they should refund divi* 
dends paid on preference shares, on the ground that those 
dividends had oeen paid out of capital. The dividends 
were paid partly out of money received in respect of 
fire insurance, and partly out of money advanced for the 
purpose by Messrs. Kelk & Lucas, and the London 
Financial Association. Messrs. Kelk & Lucas and the 
London Financial Association had financed the Alex- 
andra Company, and each held a large portion of the 
preference and other shares, and each proved for large 
sums in the winding up, including the sums adyanced for 
payment of dividends. An order was made on that 
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appKcation, on May 6, 1882, by Fry, J., that the 
directors should refVind the sum of xnoney by which the 
assets had been reduced by the payment of dividends 
paid out of capital, 61 Law J. Rep. Ohanc. 655. 

This was a summons by the directors to have (1) 
proof of so much of the debts of Messrs. Eelk & Lucas, 
and the London Financiid Association as related to the 
advances for the payment of dividends expunged ; (2) 
for indemnity .from Messrs. Kelk & Lucas and the 
London Financial Association; (3) that Messrs. Ke^k 
& Lucas and the Financial Association might be 
ordered to repay to the liquidator the dividends th6y 
had received on their preference shares ; (4) a declara- 
tion that Messrs. Eelk & Lucas and the Financial 
Association were not entitled to receive any payment 
out of the sums ordered to be paid by the directors ; 
(6) that Messrs. Eelk & Lucas and the Financial 
Association might be ordered to repay to the appli- 
cants any sums paid to the former out of the sums 
paid to the latter ; (6) that the order of May 6 might 
oe enforced only to the extent of dividends payable to 
other creditors than Messrs. Eelk & Lucas and the 
Financial Association; (7) that all dividends payable 
to Messrs. Eelk & Lucas aiid the Financial Association 
might be refunded ; and (8) leave to use the name of 
the liquidator in proceeding against Messrs. Eelk & 
Lucas and the Financial Association. 



practice under Order XXXI., Rule 12, ought to be oon- 
nned to persons who were parties to the action in the 
strict and proper sense of the term. 



Cozen^Hardyy Q. C, Northmore Lawrence^ and Dauff^ 
li$h for the summons. 

Glasae, Q,C., and Speed for the liquidator. 

Cookson, Q.C., Eoeritt, Q,C,, and Medd for the Lon- 
don Finance Association. 

Edward Beawnont for Eelk & Lucas. 

Fbt, J., held that) as the summons was not for the 
purpose of adjusting the rights of contributories, inter scy 
qua contributories, he ought not in the winding-up to 
make the order asked. 



Chancery Dioision. 
Eat, J. 
March 3. 



In 



cobsellis. 
Elwzs. 



Lawton 



Practice — Production of Docutnents — Xext Friend of 
Infant Phnntiff—RuUs of Court, 1876, Order XXXI., 
Bule V2-—Ne:i't Friend fiot a ' PaHy to the Action.' 

^ This was an administration action by an infant plain- 
tiff suing by three next friends. There was an applica- 
tion pending by a fourth next friend for the removal of 
two of the next friends on the record. For the pur- 
poses of that application the fourth next friend took out 
summonses for the production of documents, under 
Order XXXI., Rule 12, by the two next friends, whom 
he desired to remove. 

Kekeioichf Q,C., Bardswell, Graham Hastings, Q.C., 
Stoinfen Eady, IV, Pearson, Q.C, and Lambert ap- 
peared. 

EIat, J., held that the next friends were not parties 
to the action within the meaning of Order XXXL, 
Rule 12 ; and that the summonses were misconceived. 



Chancery Division, ^ 

Eat, J. \ Akqfs v, M'Lachlait. 

March 0. J 

Innkeeper — Lien upon Goods of Gueet for unpaid Sill — 
Taking of Security — IVaiver — Goods damaged during 
Detention — Counter-claim, 

This was an action by the plaintiff, who was an inn- 
keeper, to recover from the defendant the amount of his 
bill. 

In November, 1880, the defendant, who was trying to 
obtain a setUement of a claim he had against the owners 
of a ship, to certain shares of which he was entitied, 
put up at the plaintiff'*s hotel. In consequence of the 
non-setUement of his claim against the shipowners, the 
defendant was unable to pay his bill at the hotel. On 
March 8, 1881, he gave the plaintiff the following 
letter:— 

Dear Sir, — I hereby charge the bill of sale on the ship 
Leooidas, now in the hands of Messsrs. Phelps, Sidgwick, Sc 
Biddle, with the payment of any acconnt dae or to become 
due from myself to you. 

After this, the defendant stayed in the hotel till 
June, 1881, when the plaintiff, not being able either to 
raise money on the letter, or to obtain payment of his 
bill, gave the defendant notice that he must pay or leave 
the house. Th^ defendant still being unable to pay, the 
plaintiff shut up his room and detained goods belonging 
to the defendant, who left the house. In September, 
1881, the plaintiff brought this action, asking that the 
amount due to him from the defendant {SSI, Ss, lid,) 
might be declared to be a charge upon the defendant's 
shares in the ship in question, and the goods were 
delivered to a receiver in the action. The defendant 
alleged that during the detention of his goods by the 
plaintiff they had become damaged, owing to the neglect 
of the plaintiff to take proper care of them. He accord- 
ingly put in a counter-claim claimin||; thd right to set off 
the damage so sustained by him against the claim of the 
plaintiff. Two questions now arose — first, whether the 
plaintiff^s lien upon the goods of the defendant was 
destroyed by his acceptance of the letter as security for 
the payment of his bill ; and, secondly, whether the 
plaintiff was guilty of that amount of wilful negligence 
which was necessary to make him liable for the damage 
to the defendant's goods. 

Gra/uim Hastings, Q.C, and Greenwood for the 
plaintiff. 

Yate Lee for the defendant 

Eat, J., after referring to the cases of Covoell v. 
Simpson, 16 Ves. 275; Salch v. Symes, Turner & 
Russ. 87, and Hewison v. Guthrie, 5 Law J, Rep. 
C.P. 283 ; 2 Bing. N. C. 766, said that, in his opinion, 
the true state of the law was that the mere taking of a 
security did not of itself destroy the lien ; but that, in 
order to destroy it, there must be something in the facts 
of the case or in the nature of the security which was 



and must be dismissed. The proper course in such a I inconsistent with the retention of the lien, and therefore 
case was to proceed by subpcsna duces tecum. The | destructive of it. Here the lien was within the pro- 
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visions of the iDnkeepera Act, 1878 (41 & 42 Vict. 
c. 38), which gave an innkeeper not merely a passive lien, 
but, in certain cases, the active rij^ht to sell tne goods of 
his gnest. These were rights which it was not probable 
that an innkeeper would lightly waive, and in tnis case 
there was nothing in the mcis or in the nature of the 
security inconsistent with the continuance of the lien 
which the plaintiff had before the security was given. 
On the other point, he said, the general law was tnat a 
bailee was not bound to exercise more care in the keei>- 
ing of the goods bailed to him than he was as to his own. 
On the evidence, he was of opinion that the defendant 
had not shown Uiat his goods had been damaged in con- 
sequence of any negligence on the part of the plaintiff. 
He therefore gave judgment for the plaintiff, dismiBBing 
the counter-claim. 

Chancety Divition, 1 

Chitty, J. \ Wailis v. Jackson. 
Feb. 19. J 

Fractice-^Pleading — Endorseinent on the Writ — Motion 
on AdmimoM in Pleading — Judicature Act, 1873, 
8, lOO^Rules of Court, 1876, Order II., Bule 1 ; 
Order XL., RuU 11. 

The endorsement on a writ is not a ' pleading ' within 
the terms of Order XL., Rule 11, so as to entitle a 
plaintiff to move for judgment without the consent of 
the defendant on admissions in the pleading, although 
the defendant admits the plaintiff *s claim, and has given 
notice that he does not require a statement of claim. 
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Chancery DitninVm. 1 

Ohittt, J. V In re Godfbet's Trusts. 
March 8. J 

Vesting Order— Copyholds— Trustee Act, 1850, m. 
and 2^. 

Petition. 

When a bare trustee of copyholds has died intestate 
and without an heir, the Court has jurisdiction, under 
the combined operation of sections 15 and 28 of the 
Trustee Act, 1850, to make an order vesting the copy- 
holds in the person beneficially entitled. 

8t, John Clerks for the petitioner. ' 



Chancery Division. 1 

Chitty, J. > Pknbice v, Williams. 
March 5. J 

Practice — Reference to an Arbitrator — Finality of 
Order of Reference — Jurisdiction — Rules of Court, 
1875, Order XXXI, Rule 12. 

An order having been taken by consent, referring^ to 
action and all matters in difference between the parties 
to an arbitrator, the plaintiff afterwards, under Order 
XXXI., Rule 12, took out a summons for an affidavit 
and inspection of documents. 

Held that there was no longer before the Court any 
matter in question as to action within the meaning of 
the rule. 

2). Benson and Brynmor Jones for the parties. 
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Court cf Appeal, ' 

Jbbsel, M.R. 
Bagoallat, L. J. * Ex parte ^Walker, /n ra M'IIenry. 

Ldtdlet, L.J. 
Feb. 22. 

Bankruptcy — Liqaidation Petition — Adjudication — 
Bankruptcy Act, 1869, m. 125, 126. 

The debtor filed a liquidation petition in August, 
1879. The first meeting of creditors was adjourned, an 
opinion being expressed that it was inexpedient, in the 
interest of the creditors, that the debtor's statement of 
afiairs should be read. At the adjourned meeting a 
farther adjournment was resolved upon, and this was 
done several times without any resolutions for liquidation 
bv arrangement or composition being passed. The last 
adjournment being to March 28 next, three creditors ap- 
plied to the Court for an adjudication, under the Bank- 
ruptcy Act, 1869, s. 126, subs. 12. The registrar dis- 
missed the application on the ground that, no resolution 
having been passed for a liquidation or composition, the 
Court had no jurisdiction, under section 12, to make the 
Older. The creditors appealed. 

Witulow, Q.C., and Sidney Woolf for the appellants. 

E, Clarke, Q.C., and Finlay Knight for the debtor. 

Their Lordships held that the Court had power 
to make the adjudication, under sections 125 and 126, 
even although no resolution had been passed for a liquid- 
ation or composition. 



* Ex parte Robistsok. Inre RoBiNsoir. 



Court of Appeal, ' 

Jbbsel, M.R. 
Baggallay,L.J. 

LiNDTAT, L. J. 
{Feb. 22. 

BankruptcyPaition — Adjudication — Prior Scotch Seques- 
tration — Diicretion of Court, 

In May, 1880. the debtor, who had previously carried 
on businesB in England, went to reside in Scotland. In I 
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July, 1877, an English creditor had commenced an action 
against him to recover a debt of 2Ql.^ and in February, 
1882, judgment was signed for debt and costs. Mean- 
while, on August 6, 1881, a Scotch decree was made 
against the debtor, sequestrating all his estate in Scot- 
land and elsewhere. In June, 1882, a debtor's summons 
was issued in England for the judgment debt, and, this 
not being complied with, a bankruptcy petition was pre- 
sented, upon which the registrar adjudicated the debtor 
a ban^upt, although the proceedings \mder the Scotch 
sequestration had not closed, and the debtor had not ob- 
tained his discharge. It appeared that he had no assets 
in England, and had contracted no debts there since the 
sequestration. 

The debtor appealed. 

Wyatt Hart for the appellant. 

B, Houghton for the petitioning creditor. 

J, E, LinUater for the Scotch trustee. 

Their Lobbships held that the Court had a discre- 
tionary jurisdiction to make the adjudication, notwith- 
standing that the Scotch sequestration was unclosed. 
Under the circumstances of there being no assets in Eng- 
land, and no debts contracted there since the sequestra- 
tion, they thought the adjudication should not bave been 
made. 



'Ex parte Izabd. In re Bushbll. 



Court of Appeal, 

Jbssel, M.R. 
Baggallat, L.J. 

Lll!n)LET, L. J. 
March 1. 

Bankruptcy — Liquidation — Receiver and Manager — 
Charges-^Taxatum—MoH^s advanced without Author- 
ity of Court — Bight to Indemnity — Bankruptcy Bulea, 



uy of Vovrt— 
1871, Bute 5. 



The debtor, Bushell, carried on business in London 
and about twenty other places in England and Scotland. 
On September 8, 1882, he filed a liquidation petition, 
and a receiver and manager was appointed. The re- 
ceiver, without having obtained from the Court any 
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authority to adyance money, purchased goods on credit, 
and appointed travellers to inspect the various shone. 
On the appointment of a trustee in the liquidation, the 
receiver presented an account, claiming 178/. for his own 
and the travellers' expenses and salaries, and 558/. for 
goods purchased for the purnose of carrying on the 
business. The trustee objected to pay these items, un- 
less they were taxed under the Bankruptcy Rules, 1871, 
Role 5. 

The registrar ordered the trustee personally to pay 
the 178/. to the receiver, and the 558/. to the persons 
who had supplied the goods. 
The trustee appealed. 

Co€per Willis, Q.C., and F. Cooper Willis for the ap- 
pellant. 

Window, Q.C, and Sidney Woolfioi the respondent. 
Their Lobdships held that the charges of the receiver 
for disbursements out of jpocket — such as travelling ex- 
penses and assistants' salaries — were liable to taxation 
under rule 5. As to the 558/., the recover was entitled 
to indemnity out of the debtor's estate \ but the trustee 
should not have been ordered personally to pay the 
amount. The only order which could be made a^inst 
the trustee was that he should pay out of the available 
assets in his hands. The proper course for the receiver 
to have adopted before advancing the money would have 
been to apply to the Court for authority to do so, and 
the Oourt would have allowed him interest at 5 per 
cent, on the amount to be advanced, and given him a 
charge on the assets for the same. 



as a contract of insurance is a contract of full indemnity 
and nothing more, and, as the defendants had received 
the full amount of the purchase-money as well as the 
insurance money, the insurance company were entitled 
to recover the amount which they had paid to the de- 
fendants as compensation for the damage occasioned by 
the fire. 



-CA8T]SLLA.m V. Pbbston akd Othxbs. 



Court of AppedL 

Bbbtt, L. J. 

Cotton, L.J. 

BOWEN, L. J. 
March 6, 10, 12. J 

Fire Insurance — Insurance hy Vendor of House agreed 
to he sold — Loss hy Fire hefore Completion of Purchase 
— Receipt hy Vendor of both Purchase-nwney and Com^ 
pensationfrom Insurance Company — Right of Insur- 
ance Cotnpany to recover from Vendor Money so paid. 

Appeal by the plaintiff from the judgment of Chi tit, 
J., on further consideration. 

In 1878 the defendants agreed to sell to one Rayner 
a piece of land and a house for 3,100/. Part of the pur- 
chase-money was paid at the time ; May, 1879, being 
fixed for the payment of the remainder and the comple- 
tion of the contract. Before the agreement the house 
was insured against loss bv fire by the vendors with an 
insurance company, of which the plaintiff was chair- 
man, but the agreement for sale contained no reference 
to the insurance. After the date of the agreement for 
sale, but before the date named for completion, the 
house was damaged by fire, and the insurance company 
paid to the defendants a sum of 330/. In 1879 the 
purchaser completed the purchase, and paid to the 
defendants the balance of the purchase-money. The 
plaintiff, as chairman of the insurance company, 
Drought an action against the vendors to recover from 
them the sum of 330/. which the company had paid to 
them as compensation. 

Chittt, J., gave judgment for the defendants. 

The plaintiff appealed. 

Russell, Q.C., and Tobin for the plaintiff. 

Ouily, Q,C., and W. Kennedy for the defendants. 

Their Lobdships allowed the appeal ; holding that, 
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Inre The Mavston Coal CoHPAinr. 



Chancery Division. 
Fby, J. 
Feb. 8. 

Company-^Winding up — Poor Rates — Proof—Distrem 
—Companies Act, 1862, «. 123. 

This was an application to restrain a distress for poor 
rates on goods of a company in voluntary liquidation. 

There was evidence that the company was insolvent. 

Byrne for the liquidator. 

Bealcy for the overseers seeking to distrain, contended 
that poor rates could only be obtained at law by the 
statutory remedy of distress; there was no debt to the 
overseers which could either be sued for or proved for 
in a winding un. 

Fby, J., hela that the rate vras one of the liabilities 
to satisfy which the assets had to be applied; and, 
therefore, the distress would be restrained. 



Chancery Division, 1 

FbT, J. > BOSWBLL V, CONXS. 

March 6, 6, 12. J 

Solicitor and Client — Sale — Sanction of Court. 

Conks, one of the defendants to this action, was 
solicitor to an executor, the sole defendant in a creditors' 
administration suit, and had an arrangement to share 
costs with the plaintiffs solicitor. Part of the assets 
belon^np; to the estate that was administered consisted 
of a bie interest. The life interest was put up for sale 
by auction, and Conks obtained the leave of the Court 
to bid at the auction. The auction was abortive. Conks 
and Bunyan, another defendant to this action, im- 
mediately applied to be allowed to buy by private con- 
tract, and ultimately bought under the sanction of 
the Court. This was an action to upset the sale 
on the ground of misrepresentation and concealment. 
A question of law arose as to whether Conks, after he 
had obtained the leave of the Court to bid, was in the 
same position as a stranger in buying ; or whether he 
was in such a fiduciary position as bound him tu dis- 
close to the Court material facts within his knowledge 
affecting the value of the life interest. 

Sir Hardinge Oiffard, Q.C, Ch, Russell, Q,C., Cooh- 
son, Q.C, Crosdey, Q.C., H, M. Qiffard, Q.C, and Lang- 
worthy for the plaintiff. 

Dewey, Q.C, and Cozens-ffardy, Q.C, The Solicitor- 
General {Sir Farrer Herschell) and Northmore Latorence, 
The Attorney- General {Sir Henry James, Q.C.) and 
Phipson Beale, H Matthews, Q.C, and Chadwyck Henley, 
Righy, Q.C, and Buckley, Higgins, Q.C,Kiid StirUng, 
Merewether, Q.C, and Knipe, and Whitehome, Q.C., 
and Phipson Beale for the various defendants. 

Fbt, J., held that Conks was in the same position as 
a stranger. 
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FOLLKIT V. PbIXMAJT. 



Chancery Divinon, 

Kat, J. 

Feb. 27, 28. 

March 7. 

Will — Codicil — Confirmation — Revocation . 

Teetator, hj his will dated February 27, 1876, after 
making certain specific bequests, gave all his real and 
personal estate, not thereinbefore otherwise disposed of, 
to trustees upon trust to pay an annuity to his widow, 
and subject thereto upon trust for his children, including 
the plfiintifF, Walter Follett, in equal shares. 

In February, 1878, he made a codicil by which he 
reToked a legacy given to his daughter Mary and in- 
creased a legacy given to his daughter £., and the 
codicil ended thus : ' In all other respects I confirm my 
said will.' 

In November, 1878, he made a second codicil, which 
commenced : < This is a codicil to the last will and testa- 
ment of me, George Follett ; ' and, after reciting that 
he was desirous of 'altering' the residuary devise con- 
tained in his said will, and of making the specific devise 
thereinafter contained, he devised a certain house to his 
son Walter and to Charlotte Pettman in fee as tenants 
in common ; and the codicil concluded : ' And in all 
other respects I hereby ratify and confirm my said will.* 

He afterwards made a third codicil, beginning : ' This 
is a codicil to the last will of me, George Follett, such 
will bearing date on or about February 27, 1876;' by 
which, after reciting a promise made several years 
before to that effect, he directed his executors to grant 
to his daughter-in-law, Louisa, an underlease of a certain 
house, and gave to his wife a legacy of 60Z. in addition 
to the benefit which she derived from his ' said will*,' and 
the codicil concluded : ' In all other respects I confirm 
my said will, except as altered by a said codicil tliereto 
made in 1878, whereby I revoked a legacy given to my 
daughter Mary.' 

This was a special case, raising the question whether 
the efiTect of this third codicil was to destroy the devise 
contained in the second codicil. 

Ingle Joyce for the plaintiff. 

Kekewichy Q,C., E. S. Ford, and JSmett Witt for the 
defendants. 

Kat, J. (March 7), held that the words of confirm- 
ation used by the testator, in his third codicil, must be 
read as meaning that he did not iatend to alter his 
general testamentary disposition further than by making 
the gifts contained in that codicil, and that no intention 
to revoke the second codicil was shown with sufficient 
clearness to enable the Court to reject the devise thereby 
made. 



Chancery Division. 1 

Kat, J. \ EvAiJs v, Evans. 

March 8. J 

Partition^Sak^Partition Act, 1868, M. 3, B^Plead- 
inga — Duty of Plaintiff claiming Sale under Section 3 
to show same on his Pleading, 

This was an action for partition or sale of a copyhold 
messuage and about eleven acres of land. The plamtifis 
were entitled to four-tenths, and the defendant to the 
remaining six-tenths. The statement of claim contained 
no allegation that a sale would be more beneficial than a 
partition, so as to bring the case within section 8 of the 
Partition Act, 1868 (31 & 32 Vict. c. 40). The defend- 



ant, by his statement of defence, claimed the right to 
purchase the plaintififs' shares at a valuation, under seo- 
tion 6. There was no further evidence as to the charac- 
ter of the property ; and the question was whether, on 
the pleadings, the plaintifis had made out a case for a 
sale under section 3. 

Stallard for the plaintifis. 

Rig^i Q' C., ana Sadley for the defendant. 

Kat, J., offered to give the plaintifis leave to amend 
by alleging that a sale was more beneficial than a parti- 
tion, and to let the case stand over so as to enable the 
parties to bring that issue before the Court ; but, upon 
this offer being declined, he gave judgment, holding that, 
upon the pleadings, he must treat the case as not coming 
within section 3, but within section 6, so that the de* 
fendant was entitled to purchase the plaintiffis' shares. 
A plain tiff* in a partition action, if he meant to make a 
case under section 3, ought clearly to show the saine on 
his pleading, in order that the defendant might be 
apprised that he. would have to meet that issue, and not 
be taken by surprise at the hearing. 



Chancery Division^ 

Kat, J. \ In re Knowlbs, Dodson v, Titkneb. 

March 8. J 

C&ntempt of Court— Attachment— Debtors Acts, 1869 
and 1878— Defaulting Tm^ee— Discretion of Court, 

This was a motion for the committal of the respond- 
ent, a defaulting trustee. He was a member of a firm, 
and he had lent the trust moneys to his firm, who had 
traded with them, lost them, and become bankrupt. An 
order had been made against him to pay the amount 
due from him into Court ; but, in consequence of his 
being an uncertificated bankrupt, the order could not be 
enforced. He had now obtained his discharge ; but he 
had not paid the money. His defence was that he had 
no means wherewith to pay. It was proved that he was 
living in a house rented at 70/. a year : but he alleged 
that he was living on the remnants of nis wife's fortune 
and on the kindness of friends. 

O. X. Clare for the appellant. 

Dunning for the respondent. 

Kat, J., said that the Debtors Acts were intended for 
the punishment of defaulting trustees, and to deter other 
trustees from doing the like. The case of a trustee who 
put the trust moneys into his own pocket was clearly one 
m which the Court ought to exercise its discretion by 
inflictiDg the punishment. He therefore ordered that a 
writ of attachment should issue. 



n.,-^'« 7?^/.* n.w.;o« fOLARK awd Others (Peti- 

' ^ I SPONDEKTj. 

Maidstone Borough (Stone Street Ward) Municipal 
Election, 18S2— Municipal Election Petition — Time 
for Delivery of Particulars — Amendment of Petition — 
Charge of Treating added after twenty^one Days — 
Municipal Corporations Act, 1882, s, 100, subs, 4. 

Appeal from order of Hawkins, J., that the peti- 
tioners do deliver to the respondent particulars of the 
acts of bribery relied on fourteen days oefore the day of 
trial. 
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H, F. Dickens, for the petitionen, moved that the 
order be Taried by substitutiDg eeven days for fourteen. 

S. Morten for the respondent. 

The OoTJitT (Qkovb, J., Lopes, J., and Mathew, J.) 
held that, in the absence of exceptional circumstanceB, 
Beven days was the proper time, following Lenham and 
Others v. Barber , W. N., February 17 ; and varied the 
order accordingly. 

Appeal allowed; costs to be costs in the petition. 

In the same case, 

Appeal from an order of Lofes, J., giving the 
petitioners leave to amend their petition, after the 
twenty-one days had elapsed within which a petition 
can be filed, by adding the words ' and treating.' The 
question turned on the Municipal Corporations Act, 1882, 
8. 100, subs. 4, and s. 88, subs. 4. 

E, Morten, for the respondent, cited Maude v. Lowlty, 
48 Law J. Rep. C.P. 103; L.R. 9, O.P. 167. 

H. F, Dickens, for the petitioners, cited Pickering v. 
Startin, 28 L.T. (w.s.) Ill; Aldridge v. Hurst, 45 Law 
J. Rep. O.P. 431 ; L.R. 1, C.P. 410. 

Cur. adv, imlt. 

March 8. — ^The Court held that the amendment should 
not have been made after twenty-one days, following 
Maude v. LoKley, 

Appeal allowed ; costs to be costs in the petition. 



Queen's Bench Division, ] 

March 8. I 



Richards v. Mat. 



Building Contract — Certificate of Surveyor as to Extras 
'-rEitras to be paid at Prices Jived by Surveyor — 
Certificate of Surveyor conchmve. 

This was a special case stated by an official referee, to 
whom the issues in the action had been referred, in order 
to obtain the opinion of the Court as to whether a certi- 
ficate given by the surveyor named in a building con- 
tract was conclusive against the parties to the contract 
in respect of extras and omissions. 

The plaintiff, a builder, contracted to build for the de- 
fendant two villas in accordance with certain plans and 
specifications, prepared by S. J. Lethbridge, for 3,525/. 

Clause A. of the contract was as follows : ' All extras 
or additions, payment for which the contractor shall be- 
come entitled to under the said conditions, and all de- 
ductions which the proprietor shall become entitled to, 
shall be respectively paid or allowed for at the prices as 
shall be fixed by Mr. S. J. Lethbrid<2!'e, the surveyor 
appointed by the proprietor.' Among the conditions was 
the following : ' 15. The contractor to be paid oa the 
certificate of surveyor, at the surveyor's discretion, dur- 
ing the progress of the works in payments on account, 
at the rate of 85 per cent, value of works executed, and 
the balance of such contract to be paid at the completion 
of works to the surveyor's satisfaction.' . 

The surveyor, after the work was completed, gave a 
final certificate that the plaintiff was ' entitled to receive 
the sum of 875/. in settlement of contract, and for extras 
and omissions ; ' and the certificate contained in detail 
the items of extra work measured and valued, and 
' omissions measured and valued.' 

The action was brought to recover the balance due 
upon the building contract, as shown by the surveyor's 
certificate ; and the defendant alleged that the surveyor 



had no authority to decide what were extras and 
omissions, and that his certificate was, in respect of those 
items, not binding on the defendant. 

Yelverton for the plaintiff. 

S. )Foo(^ for the defbndant. 

The CoTTBT (Oavb, J., and Dat, J.) decided in iayonr 
of the plaintiff; holding that, as there was no clauae in 
the contract providing any other mode of determining 
what were extras and omissions ; and, as the surveyor 
was empowered to fix the prices at which extras and 
omissions should be allowed for, the parties must be 
taken, by necessary implication, to have agreed that the 
surveyor should determine whether the items appearing 
in his certificate were properly extras and omissions. 
His certificate was, therefore, conclusive. 



Queen's^m^. Division. J ^^^ ^ ^^^^^^ 

Church and Clergy— New Parishes Acts, 1843 and 1866 
— Big?U of Vicar of new Parish in respect of Mar- 
riages of his PariAionerS'—4c Geo, IV. c. 7o, s.2 — 
Separate Parish for Ecclesiastical Purposes — District 
Churches. 

Special case, raising the question whether the vicar of 
the original parish out of which a new parish has been 
created under 10 & 20 Vict. c. 104 can marry in his 
church, and take the fees in respect of the solemnisation 
of marriage of parishioners of the new parish. By sec- 
tion 14, when the solemnisation of marriages is author- 
ised in any church to which a district belongs, such 
district shall become a separate and distinct parish for 
ecclesiastical purposes, such as is contemplated in sec- 
tion 15 of the earlier Act, 6 & 7 Vict. c. 37. That 
section makes it lawful to publish banns and solemnise 
marriages in the church of^ a district constituted under 
the Act, and provides that the several laws, statutes, and 
customs in force relating to the publication of banns and 
to the performance of marriages, shall apply to the church 
of such new parish. The Act of 4 Geo. IV. c. 76, then 
and still in force, requires that banns shall be published 
in the church belonging to such parish wherein the 
persons to be married shall dwell. 

The plaintiff is the vicar of a district church, whose 
district had been carved out of the defendant's parish, 
and the d<2fendant had re6eived fees in respect of the 
solemnisation of marriages in his own church of persons 
who were parishioners of the plaintiff resident in the 
new district. 

The plaintiff argued in person. 

Jeune for the defendant. 

The Court (Cave, J. and Day, J.) gave judgment 
for the plaintiff; holding, upon the true construction of 
the New Parishes Acts, creating the districts separate 
and distinct parishes for ecclesiastical purposes, that the 
banns of the paxishioners of the new parish must be 
published in the new church, and not in the old ; and 
that the solemnisation of marriages in a church is an 
ecclesiastical purpose such as was contemplated by sec- 
tion 15 of 6 & 7 Vict. c. 37 ; and that, conseauently, 
the plaintiff's was a distinct and separate parish in re- 
spect of the i^ublication of banns of matrimony and 
the solemnisation of marriages for persons dwelling in 
his parish. 
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Regiva V, FOOTE, 



Court of Appeal, ' 

JWBBL, M.R. 
BAeGALLAT,L.J. 

LiKDLET, L.J. 

March 3. 

Judgment in a criminal Matter — Appeal from — Juriedie^ 
tion of Court of Appeal, 

Thia was an application on behalf of Foote and 
another prisoner, by way of appeal against a refusal of 
the Divisional Court to discharge an order of North, J., 
refusing the prisoners' application to admit them to 
bail. 

The prboners were tried on March 1 for publishing 
blasphemous libels in the IVeethinker, the jury being 
unaole to agree ; and, haying been discharged. North, J., 
appointed March 6 for a fresh trial, anc^ on March 2, 
refused the application for bail, as above stated. The 
application, by way of appeal, to the Divisional Court 
was refused for want of jurisdiction. 

ClueTf for the prisoners, argued that the admitting to 
bail was not a criminal proceeding, and referred to Hemna 
V. Weil, 9 L. R. Q.B. Div. 701. 

Jbskrl, M.R., said that the point to be decided was, 
whether the latter part of section 47 of the Judicature 
Act, 1873 — which enacted that ' no appeal shall lie from 
any judgment of the High Court in any criminal cause 
or matter save for some error of law apparent upon the 
record' — ^was general. That had been decided in the 
affirmative in JRegina v. Steel, 2 L. R. Q.B. Div. 37 ; and 
he was of opinion that the word 'judgment' in that 

TOL. XYin. 



section was used, not in the technical sense of final 
judgment, but in the more general sense*, and that the 
order of North, J., was a judgment in a criminal matter. 
The Court, therefote, had no jurisdiction to entertain 
the application. 
Baggallat, L. J., and Lindlet, L.J., concurred. 



Court of Appeal, 1 

Jessbl, M.R. I 
Baggallat, L.J. > Ex parte Blaibbbg. In re Tooigeb. 

LiNLLET, L. J. I 
March 8. J 

Bankruptcy — Unregistered BUI of Sale — Bankruptcy of 
Grantor — Execution against his Goods void as against 
Trustee— Extent of Avoidance of unregistered Bill of 
Sale—BUls of Sale Act, 1878, «, 8. 

The appellant, the holder of an unregbtered bill of 
sale, before the filing of a bankruptcy petition, on which 
the grantor of the bill was adjudicated banbrupt, took 
possession of the goods comprised in the bill of sale. 
The sherifi*, however, immediately before the taking sudi 
possession, had seized the same goods on behalf of an 
execution creditor. The execution was held to be 
avoided by the doctrine of the relation back of the 
trustee's title to an act of bankruptcy which had been 
committed before the levy of the execution. The ex- 
ecution, being avoided as against the trustee in bank- 
ruptcy, was held not to affect the right of the holder of 
the bill of sale, who was held entitled to the goods as 
against the trustee. 

L 
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The true meaning of section 8 of the Act of 1878 
avoiding^ unregistered bill of sale against an execution 
creditor is that, to the extent of the execution, but no 
further, the bill is to be avoided. 
A. Heed for Blaiberg, the bill holder. , 
Cooper WilliSf Q.C,, and Whitexoay for the trustee. 



CouH of Appeal, 

Jessbl, M.R. 
Bagoallat, L.J. ^HosE v. Rose. 

LiNDLET, L.J. 

March 12. 

Separation — Deed of ^Covenant not to sue for past Mii- 
conduct — Subsequent AdvUery, 

Appeal from a deciaon of Haitnbn, Sir J., dismissing 
a petition by the wife for a dissolution of marriage, she 
having by a separation deed covenanted not to sue for 
the past cruelty of her husband. The husband had, since 
the date of the deed, committed adultery, but no subse- 
quent cruelty was proved. The case is reported 51 Law 
J. Rep. P. D. & A. 79. 

The wife appealed. 

Dr, Tristram^ Q.C, and Barnard for the appellant. 

C. A. Middleton for the husband. 

Their Lobdshifs affirmed the decision of the Presi- 
dent. The correctness of the rule stated to prevail in 
the Probate Division, according to wMch condonation 
of prior adultery was held to be always conditional 
and not final, questioned by Jesse), M.R., as being in- 
consistent wifli the terms of the Divorce Act. Appeal 
dismissed, without costs ; their lordships holding that 
the appeal was not vexatious. 



DuiTox V. Thompson. 



Court of Appeal, 
Jessel, M.R. 
Cotton, L.J. 

LiNDLET, L. J. 
March 16. 

Voluntary Settlement^— Costs of Trustee — Contract for — 
Appeal for Coats only. 

Appeal from a decision of the vice-chancellor of the 
County Palatine of Lancaster, setting aside a voluntary 
settlement, and making the defendant, the trustee, pay 
the costs. 

The trustee appealed. 

Kekewtch, Q. C, and Clare for the appellant. 

Righy, Q. C, and Dr, Pankhurst, contra. 

Their Lordships affirmed the decision of the vice- 
chancellor, holding, upon the evidence of the facts of the 
case, that the settlement, although made honestly with 
the intention of benefiting the plaintiif, the settlor, had 
not been fully explained to the settlor before execution 
of it by him ; and that, the settlement having been set 
aside, the contract of trusteeship, under which a trustee 
is held to contract for payment of hb costs, charges, and 
expenses, could not m treated as existing ; and that, 
therefore, the trustee could not appeal against that part 
of the vice-chancellor's order which made him liable to 
pay costs, such costs being within the discretion of the 
vice-chancellor, and within section 47 of the Judicature 
Act, 1878 ; and the case of Turner v. Hancock (61 Law 
J. Rep. Ohanc. 617 ; L. R. 20 Chanc. Div. 803) did not 
apply. 



RoBiHBOH i;. Ohmannet. 



Court of Appeal, 

Jessbl, M.R. 

Cotton, L.J. 

BOWEN, L.J. 

March 17. 

Bankruptcy Act, 1861, m. 163, 164— iVoo/—(?on- 
tingency — Mortgage — Ancillary Covenant, 

Appeal from a decision of Eat, J., overruling a de- 
murrer of the defendant. The case is fully reported 51 
Law J. Rep. Chanc 894. 

The defenduit appealed. 

Cooksfm, Q.C, (J, E. Wood vrith him), for the ap- 
pellant. 

Cozena-Hardy, Q,C., and Finch were not called upon. 

Their Lordships dismissed the appeal, ameing both 
in the reasoning and the conclusion of Kay, J. 



Chaxberladt v. Botd. 



Court of Appeal, 

Lord Coleridge, L.CJ. 

Brett, L.J. 

BOWBN, L.J. 

March 16, 19. 

Oral Slander — Words not actionable withotU special 
Damage — Ren^oteness, 

Appeal by the defendant from the judgment of 
Field, J., on a demurrer to a statement of claim. 

The statement of claim alleged that the plaintiff had 
been a candidate for election at a club, and that he had 
been rejected ; that a proposal was made to alter the 
mode of election to the club; that the defendant, a 
member of the club, falsely and maliciously spoke of the 
plaintiff certain defamatory words, not actionable in 
themselves, by reason of which he 'induced, or con- 
tributed to induce, a majority of the members of his 
club to retain ' certain regulations as to election ander 
which the plaintiff had Men rejected, and thereby pre- 
vented the plaintiff from again seeking to be elected to 
the said dub, ' whereby he lost the aavantage which he 
would have derived from again being a candidate, with 
a chance of being elected.' 

The defendant demurred ; but Field, J., disallowed the 
demurrer. 

The defendant appealed. 

Russell, Q,C,, and Houghton for the appellant. 

The Attorney^Oeneral \Sir H, James) and Crump for 
the plaintiff. 

Their Lordships allowed the appeal; holding that 
there was no allegation of any sufficient special damage ; 
that the alleged damage was not the natural and reason- 
able consequence of tiie words spoken ; and, therefore, 
that the action was not maintainable, and that the 
demurrer must be allowed. 



HIGH COURT OF JUSTICE. 
Chancy Divisum,\ j^^ HoMiNB. Wilwamb 



March 12. 



t 



HOFEIKS. 



Bankruptcy Order, 1870, subs, 99, 100. 

Secured creditors for a debt of 400/. and interest, sent 
in a claim to prove in an action for the adminiatrationof 
an insolvent estate. The plaintiff required them to valae 
their security, which they did «t oOO^ They were, 
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therefore^ struck oat of 'the schedule of creditors. The 
property realised more than 500/. This was a summons 
to aetermine whether they were entitled to more than 
5001. out of the proceeds of the securilr^. 

OUuse, Q,C,f uid Dundaa Oturdiner for the plaintiffs. 

TT. W. Karslake, Q.C., and Kingdom for the creditors. 

Fbt. J. held that the creditors were not limited to the 
600/. 



BoTB V, Allen. 



Chancery Divinon. ] 
Fbt, J. 
March 15. J 

Jurisdiction — Partition— P&wer of Sale, 

This was a partition action hy the benefidal owner of 
four-fifteenths of certain real wtate. 

The defendant objected to the jurisdiction, on the 
ground that the trustees had a power of sale. 

Olasse, Q,C., and E. S. Ford for the plaintiff. 

JSverittf Q.C, and W, W. Cooper for the defendant. 

Fbt, J., overruled the objection. 



Chancery DiviiionA 

Fbt, J. y Swipt ». Paknell. 

March 15. J 

BUU of Sale Act, 1878, *. 20— .BtZ^ of Sale Act, 1882, 

88, 3, 16. 

This was a motion by the holder of an absolute bill of 
sale to determine whether the property subject to the 
bill of sale was in the order and disposition of the 
grantor, who had been adjudicated bankrupt. 

Warrington for the motion. 

Cloeen8'Mardy, Q.C., and Terrell, for the trustee in 
bankruptcy, contrd, 

Fbt, J., held that section 3 of the Act of 1882 limited 
the repeal by subsection 15 of section 20 of the Act of 
1878 to bills of sale giyen for security ; and, therefbre, 
the property was not in the order and disposition of the 
bankrupt at the time of his bankruptcy. 



Chancery Division, ] 
Fbt, J. 
March 15. I 



In re The South-Eastebv Ka.il- 

^ WAT OousKSY, Ex parte 

Soxbbyillb. 

Lands Clauses Consolidation Act, 1845, s, 83 — Costs — 
Taxation. 

This was a motion by a solicitor to discharge an order 
for taxation of his biU of costs which had been obtained 
under section 83 of the Lands Glauses Consolidation 
Act, 1845, on the ground that the bill had been paid. 

Simmunds for the motion. 

C. T. Mitchell for the company. 

Fbt, J., held that the section does not apply to costs 
which have been paid -, and discharged the order. 



} 



Stannabd ». BUBT. 



Ouincery Division. 

Kat, J. 

March 12. 

WiU— Construction — Qift of Personalty by way of Sub^ 
stittUion to a Class * or their Heirs* — ' Surviving.* 

A testator, after bequeathing a life interest affecting 
the whole of his lesiduary personal estate, and directing 
a sale on the death of the tenant for life, bequeatiied 
certain legacies, and directed that whatever remained in 
the hands of his eiKecnton ahonld be divided 'in the 



manner following, and giving two^thirds to the surviving 
sisters or sister of my wife or their heirs,' and one-third 
to certun other persons. i 

Ghraham Hati^ngs, Q.C,f and Terrell for the plaintiff. 

CoUman, Procter^ and Wun^burgh for otherparties. 

Kat, J., followed Neilsm v. Monro, 27 Weekly JRe- 
porter, 036, in which case Fry, J., held that t^e de- 
cision in tSinith v. Butcher, 48 Law J. Rep. Ghanc. 136, 
did not apply to a case where the gift to heirs was sub- 
stitutionary, and held that the word ' heirs ' meant next- 
of-kin, according to the Stati^te of Distributions. He 
also held that the word * surviyiiig * meant surviving at 
the death of the testator. 

Chancery Division. 1 

Kat, J. > Hawes v. Dbaeoeb. 

March 7, 12, 17. J 

Illegitimacy — Presumption of Legitimacy — Child of 
married Woman bom in Lifetime of her Husband — 
Evidence sufficient to rebut Presumption, 

A testator bequeathed 4,000/. stock in trust for. his 
daughter Gsxoline D. for life ; and, after her death, for 
her children. Garoline D. married G., a man of (Ussi- 

Sated habits, and had by him two children, one of whom 
ied in infancy. In 1831 or 1832 G. was in difficulties, 
a distress was put into his house, he and his wife and 
family were turned into the streets, and he deserted them. 
G. died in August, 1837, and was buried near Regent's 
Park. After the desertion, Caroline D. went to live 
with H., a man in a respectable position of life, living 
at Brompton, and, while living with him there as his 
wife, had five children, of whom the eldest, Maria H., 
appeared to have been born in 1834. These five children 
all bore the name of H., which name alone appeared in 
the parish register, and on a certain family tombstone, 
and the uniform reputation in the family was that they 
were the children of H. Maria H. claimed to share in 
the 4,000/. stock as being the legitimate child of Garo- 
line G., bv her husband G. There was no evidence that 
G. ever had any communication with his wife subse- 
quentiy to the desertion, but there was some evidence 
tnat he professed to many another woman. 

Fischer, Q.C, and C, T, Mitchell, for Maria H., 
relied on Regina v. The Inhabitants of Mansfield, 1 Q.B. 
Rep. 444. 

Oraham HaHings, Q.C, and E, Ford and Everitt, 
Q.C,, and Eyre anpeared for the other parties. 

Kat, J., held that, under all the circumstances of the 
case, and especially having regard to the position in life 
of the parties, the reputation which had always existed 
in the lamily, and the fact that Maria and all the children 
afterwards bom were called by the name of H., there 
was evidence sufficient to rebut the legal presumption 
that Maria H. was legitimate. 

Practice — Affidavit — Defective ' Jurat * — Omission of 
month. 

This was an interpleader issue, tried before Stephen, J.^ 
in which a rule had been obtained calling upon the 
plaintiff to show cause why the verdict should not be set 
aside upon the ground that the affidavit of the registra- 
tion of a bill of sale was defective. 

H, Kisch showed cause : The deficiency relied on is 
the omission of the month from theytira^ of the affidavit. 
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which alleges the affidavit to have been sworn ^this 
2£ith of , 1882.' But that omission is immaterial ; 

and directly the copy of the bill of sale, which is attached 
to the affidavit, and the body of the affidavit itself are 
looked tO| it ]b apparent that the affidavit was sworn in 
the month of May. 

S. PeUe^ in support of the role : Perjury could not be 
assigned upon this affidavit. The date when the affidavit 
as to the due execution of the bill of sale is sworn is 
most materiaL He relied upon The Duke of Brurmtnek 
V. Shuman, 8 0. B. 617. 

The CousT (Lopes, J., and Mathew, J.) held that the 
affidavit was sufficient. 

Hide diechargedf with costs. 



Queen's Bench IXvisian,\TRJt AmssBUBT Union v, 
March 12. j The Wilts Justices. 

SSghways — Highway and Locomotives Act, 1878 (41 Sf 
42 Vict, c, 11)y s. IS^Omtribution by County for 
main Roads — ' Maintenance ' — Removal of Snow, 

Special case stated by consent for the purpose of de- 
termining whether the defendants, as the county author- 
ity of Wilts, were liable to repay to the plaintiffs, as the 
highway authority of AmesDury, half the expense of 
removing snow, necessarily incurred to render main roads 
fit for traffic, as ' an expense incurred in the maintenance 
of such roads ' under section 18 of the Highway and 
Locomotives Act, 1878. 

Charles, Q,C (G. A, 22. FUzgerald with him), for the 
plaintiffs. 

The Solicitor-General (Sir F. HerscheU) {Ravenhill 
with him) for the defendants. 

The CovBT (Cave, J., and Da.t, J.) gave judgment 
for the plaintiffs ; holding that the necessary removal of 
snow was a * repair ' of the road within the prindple of 
Eegxna v. Greenhow, 46 Law J. Rep. M.0. 141. 

Judgment for the plaintiffs. 






March 18. 






HOUSE OOMPANT (LiM.) V, 
DUBBANT & Co. 



Practice — Action — Writ of Summons — Business carried 
on by Lunatic in the Name of a jFVrm — Mode of Ser- 
vice of Writ — Rules of Supreme Court, Order IX,, 
Rules 5, 6, and 6a. 

This was an application by way of appeal from an 
order of Hawkins, J., made at chambers, refusing to set 
aside a judgment obtained under the following circum- 
stances: — 

It appeared that Madame Durrant carried on business, 
solely on her own account, under the name of ' Durrant 
& Co.' In November, 1882, Madame Durrant was ad- 
mitted an inmate of a private lunatic asylum, as a 
person of unsound mind. On December 29 the plaintiffs 
issued a writ against * Durrant & Co.,' for the price of 
certain goods sold and delivered, and this writ was, on 
December 80, served on a clerk in charge of the de- 
fendant's warehouse. A letter was, on December 29, 
written to inform the plaintifis of the fact that Madame 
Durrant was in an asylum ; but they alleged that the 
writ had been actually served before the letter in 
question reached their hands. No appearance being 
entered, judgment was on January 8, 1883, signed ; and 
it was this judgment which it was now sought to eet 



aside, on the ground of irregularity in the service of the 
writ. 

By the Rules of the Supreme Court, Order DL, 
Rule 6, service of a writ in the case of a person of un- 
sound mind, who is a defendant to an action, may be 
made on the person with whom the person of nnaonnd 
mind resides, or under whose care ne or she is. By 
rule 6, where partners are sued in the name of their 
firm, the writ shall be served upon a^^ one or more of 
the partners, or, at the principal place ^of business, upon 
any person having at the time of servio»the maaag^ement 
there. By rule 6a the same mode of ser^ce is pre- 
scribed in the case of ' one person carrying^ on boainess 
in the name of a firm apparentiy consisting of more 
than one person.* 

JS, G, Man for the appellant (the defendant) : The whole 
question here depends upon whether the service of the 
writ of summons was regular or not It is contended 
that the proper mode of service is that prescribed by 
Order Dl., Rule 6, and that rule Qa has no application 
to a case like this, where the defendant is a lunatic. 

Vaughan WiUiams, for the respondent, contended that 
the fact that Madame Durrant was a lunatic did not oust 
the application of Order IX., Rules 6, Qa, 

The Court (Gbove, J., and Lopxs, J.^ set aside the 

i'udgment ; holding that the service of tne writ should 
lave been upon the manager of the asylum ; and that 
the procedure prescribed in Order IX., Rule 6a, had no 
application to a case like the present. 

Queere :, Whether, if the defendant, though a lunatic, 
had had other partners who were not lunatics, proper 
service of a writ of summons might not have been effected 
under Order IX., Rules 6, 6(i. 

Appeal alUnoed. 



Queen's Bench Division, \IiEQiNk v, Thb Gloucsstbb 
March 16. J Ukion. 

Poor Law — SetUement'^Separation of Husband and 
Wife—Lunatic Wifer— Special Case, 

In July, 1881, Maigaret BLUington was residing with 
her husband, James Billington, in his house at Mvers- 
cough, in the Gh^rstang poor law union. The legal 
setUement of James BilBngton and his wife was in the 
Preston poor law union. In July, 1881, Margaret 
Billington became lunatic, and was removed to the 
Qarstang workhouse. In August, 1881, an order of 

i'ustices was made for her removal to the Preston work- 
lonse. The husband consented to this order being made, 
and she herself was incapable of giving consent. The 
Oourt of quarter sessions, on appeal, auashed the order 
of removal ; but stated a case for the opinion of this 
Court. 

Addison, Q,C,, for the Preston union, cited cases to 
show that it is against the policy of the law to take 
the wife from the place where her husband is residing. 

A, Charles, Q,C, (with him J. F, Leese), distin- 
guished the cases, on the ground that, the pauper being a 
lunatic, she must necessarily be separated from her 
husband ; and further contended that, with the consent 
of the husband and wife, the wife might be removed to 
the place of her husband's settiement ; and that here the 
husband had consented, and the wife was found to be 
unable to consent 

The Court (Pollock, B., and Nobth, J.) reversed 
the order of quarter sessions, and restored the original 
order of removal^ but witiiout costs. 
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HOUSE OF LORDS. 

S^tT^a^iH' Iwakb and Auothbb V. Hall and 
Oec. O, e, 1882. y CVrffERa 

March 19, 1883. J Uxhbbs. 

Mines — ' High JPeak ' Mining Customs — Bight of Miner 
to remove Buildings erected by him on Surface, 

Tide was an appeal from a judgment of the Court of 
A.ppeal| reported 60 Law J. Rep. Q.B. 545.^ 

lb respondent and his predecessors, owners of mines 
under certain land in the High Peak, in the exercise of 
eustomary rights, erected on &e surfiBice, which belonged 
to the appellants, buildings containing machinery for 
working the mines. They ceased working in 1872, but 
claimed the right to remove the buildings. 

.The appellants sought to restrain their doing so, rely- 
ing on the mle Quieguid plantatur solo, solo cedit. 

LoBD CoLEBiDGX, L.C.J., who tried the case without 
a jury, gaye judgment in &Tour of the appellai^s ; but 
it was reyersed by the Court of Appeal. 

MeUoTf Q.C., and Oould for the appellants. 

Davey, Q.C, and E, Moon {W, Graham with them) 
for the respondents. 

Their Lobdships (Lobd BLACKBTmzr, Lobd Watson, 
LoBD Bbamwell, and Lord Fitzgerald) affirmed the 
judgment of the Court of Appeal, with costs. 



Souse of LordsA 

Feb. 26, 27. > Ltbll v. Esnnsdt. 
March 1, 2, 19. J 

Practice — Interrogatories — Action of Ejectments 
This was an appeal from a dedsion of the Court of 
Appeal, reported 51 Law J. Rep. Chanc. 409, which 
affirmed one of Bacon, V.C. 

TOL. XTTn, 



The question was whether a plaintiff in an action of 
ejectment is entitled to administer interrogatories to the 
defendant. 

The Court of Appeal held that he was not. 

M^Clymont for the appellant. 

Horton Smith and JJetgh Clare for the respondent. • 

C%ur, adv. vuU, 

Their Lordships (Lord Sblbornb, L.C., Lord 
Watson, Lord Brahwell, and Lord Fitzoerald) held 
that there had never been any distinction between an 
action of ejectment and any other action in reepect of 
the right to discovery, and declared liiat the respondent 
ought to answer the interrogatories administered. The 
respondent was ordered to pay the costs of this application 
in all Courts, whatever the result of the action. 



COURT OF APPEAL. 



Martin v, Tbb Assbssmbnt Com- 
mhiee 09 iHB Wbst Drrbt 
Union. 



Court of Jppeal. 

Breh, L. J. 

Cotton, LJ. 

BowsN, L. J. 

March 16. 

Poor-rate— BateabUitg of House occupied by Superin^ 
tendent of Police— House Quarter of a MUe distant 
from Police Station, 

Appeal from the Queen's Bench Division upon a case 
stated under 12 & 18 Vict. c. 45, s. 11. 

The appellant, who was superintendent of police for 
the West Derby division, resided in a house which was 
hired by the chief constable for that purpose, under the 
authority of the trustees in petty sessions. The house 
was distant a quarter of a mile uom the police station, 
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aod was liable to be used for such purposes connected 
with the police force as the chief constable might direct. 
The appellant occasionally did police business in the 
house, but no room was specially set apart for any pur- 
pose other than for the use of the appellant and his 
&mily. It was necessary that the appellant should reside 
within a conyenient distance from the police station for 
the due performance of his duties ; he was also com- 
pelled to reside in the house, and could be removed 
therefrom at any time. 

The Queen's Bench Division (Field, J., and Gate, J.) 
held, on the authority of Oambier v. The Overseers of 
Lydford^ 23 Law J. Hep. M.C. 69, that the appellant 
was liable to be rated in respect of his occupation of the 
house and premises. 

Oorstf Q,C, and HuUon for the appellant. 

Webster, Q^C, and Bighamj for the respondents, were 
not heeffd. 

Their Lobdships dismissed the appeal ; holding that 
the house was not Grown property, and that the mere 
fact that it was occupied by a thrown servant, who had 
the exclusive use of it, did not bring it within the esta- 
blished eiemptions*fronr rateability. 



Ex parte Willby. In re Wbiqht. 



Court of Appeal,' 

Jessel, M.R. 

GOITOH, L.J. 
LiNDLET, L. J. 

March 16. 

Bankruptcy — Compoeitum — Examination of Creditor — 
Bankruptcy Act, 1809, m. 90, 126, 120— Bankruptcy 
Bales, 1870, Eules 160, 171. 

This was an appeal from a decision of Bacok, G.J. 

The debtors presented a liquidation petition in the 
Bradford Gounty Gourt. At the first meeting resolu- 
tions were passed accepting a composition of 6d. in the 
pound, payable by instalments. These resolutions were 
afterwards confirmed and registered. Willey, a creditor, 
tendered a proof for 3,412/., as the holder of two bills of 
exchange. The debtors applied to the registrar for a 
summons, under section 96, to examine him. AVilley 
refused to be sworn before the registrar, on the ground 
that the Gourt had no jurisdiction to examine him. The 
registrar referred the question to the judge of the Gounty 
Gourt, who committed t he creditor for contempt Willey 
appealed to the Ghief Judge; and he — being of opinion that 
section 90 of the Bankruptcy Act, 1869, applied to com- 
position resolutions as much as to proceedings in bank- 
ruptcy, so as to enable a compounding debtor to bring 
before the Gourt for examination a person alleging 
himself to be a creditor who had tendered a 
proof under the proceedings— affirmed the decision of 
the Gounty Gourt, but stayed execution pending an 
apped. 

Willey now appealed. 

Q)cper Willis, Q.C., and West for the appelant. 

Winslotv, Q.C., and Finlay Knight for the debtora 

Their LiORDships said that the object of section 90 
was not testimony, but discovery. The power given by 
the section existed only in banlsraptcy and liquidation, 
and oucht to be very carefully exercised. Section 126 
expressly extended the previous provisions of the Act to 
liquidation by arrangement ; but in section 120, which 
dealt with composition, there was no such extension. 
This was a plain declaration that the provisions were 



not to be extended to composition. The appeal most 
accordingly be allowed, and the order for committal dis- 
charged, with costs. 



HIGH GOURT OF JUSTIGE. 

Chancery Division A 

Bagok, V.G. > Thouas V, Williams. 
March 21, 22. J 

Tenant for Life — Power of S{de — Appointment of new 
Trustee—Pending Action ^Settled Land Act, 1883 
(46 & 40 Vict, c. 38), «. 3, 63. 

This was an action, by the remaindermen under a will, 
to r^strai^ th^ tenant for life and the surviving trustee 
from selhng an estate of about 6^ acres in the county 
of GTlamd^r^m,* and for the appointment of a new tnutee. 
The testator appointed two trustees, of whom one was 
dead, and empowered the trustees, or the eurvivor of 
them, to sell at the request, and by the direction, of the 
person entitled to the actual freehold, with the nsoal 
provisions for reinvestment in landj and gav^ a power of 
appgintinff new trustees to the same person. Pending 
the action, the Settled Land Act, 1882, came into 
operation ; and a few days before the trial of the action 
the tenant for life appointed a new trustee, without re- 
ferring the appointment to the Gourt. It was proposed 
to invest the proceeds of sale in Gonsols. The plamti^ 
adduced aviaence to show that the estate would 
sell to better advantage in some years' time, owing 
to the fact that a railway was in contemplation 
which would pass through the estate, and to the 
existence of valuable minerals, which would pro- 
bably be developed in a few years' time. The 
tenant for life admitted in his evidence that he ^ would 
not have sold the estate if he had been absolute owner, 
but it was a different thing being tenant for life.' The 
plaintifib contended that a sale under the power in tho 
will ought to be restrained, as it was not made for the 
purpose of reinvestment in land ; and that the power 
given by section 3 of the Settled Land Act was limited 
by section 63, which provides that the tenant for life is 
to act as a trustee in tne interests of all parties. 

Hemming, Q,C,, and Christopher James iot th& 
plaintiffs. 

Marten, Q.C, and Mulligan for tha tenant for life. 

Carew for the trustees. 

Bacok, V.G., held (1) that the tenant for life was 
entitled to exercise his discretion in selling at the present 
time, as well under the will as under the Settled Land 
Act ; and (2) that the new trustee was properlv ap- 
pointed, notwithstanding the pending action ; and dis- 
missed the action, with costs. 



^''"I^T^''*^*^' I HiTTTOir V. The West Gork Rail- 
March ik J wayGoxpant. 

Statute — Construction — ' Eevenue Charges ' — Directors* 
Eemuneration — Companies Clauses Consolidation Ad, 
1846, s. 91. 

This was a motion to restrain the application of money 
voted at a meeting of the West Gork Railway Com- 
pany, in payment of directors* salaries out of the pro- 
ceeds of the sale of the company's undertaking. In 
1879 an Act was passed to enable the Gork and Bandon 
Railway Gompany to take a^et, by purchase, ^ 
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undertaldng of this and other companies. That Act 
provided for the ascertainment of the purchase-money 
by arhitration, and the application of such purchase- 
money — firsty in paying costs incident to the passing of 
the Act and carrying out the sale ; secondly, in paying 
revenue charges ; and, thirdly, in distrihuting the balance 
among the respective classes of debenture stock holders, 
preference and ordinary shareholders, in proportions to 
be determined by arbitration. The Act provided 
for the dissolution of the company on the com- 
pletion of the transfer, except for the purpose of 
winding-up and applying the purchase-money. The 
arbitrator appointed had fixed the price, which had 
been jpaid, and the undertaking transferred. He had 
also fixed the proportions in which the ultimate 
balance was to be distributed among the parties in 
terested. A meeting of the company had been held, at 
which it was resolved to set apsrt 4,000/. for revenue 
expenses and charges and to distribute the balance. The 
company voted to the directors as remuneration the 
balance of the 4,000/., after satisfying other revenue 
charges. The directors had received nothing for twenty 
years. Two questions were raised — (1) whether such 
directors' salanes were revenue charts which could be 
paid out of the purchase-money ; (2) whether the vote 
nad been taken with necessary reguiarity, inasmuch as 
the notice of the meeting did not state that the salaries 
would be voted. 

Cookson^ Q.C, and Seward Brtce for the motion. 

CozenS'Hardyj Q.Cy and Beale, contrd, 

Fbt, J., held that the company had power to vote 
the directors' salaries as revenue charges, which charges 
were not confined to those for one year only; that 
remuneration could be voted to directors in exercise of 
the powers of the general body under section 91 of the 
Companies Glauses Act, but that proper notice had not 
been given. He therefore granted the injunction till a 
fresh meeting was held upon proper notice ; but he did 
8o without costs. 



W. Pearson, Q.C, and /. J, H, Humphreys, for the 
defendants, contrh, 

Marcy in reply. 

March 7. — Eult, J., held that the words 'on their 
respectively attaining the age of twenty-one ' not being 
immediately connected with the words of g^ft, but with 
the direction to divide, the interests of the children 
were therefore vested, subject to be divested only in 
the event of aU the children dying under twenty-one. 



} 



In re Coppin's Estate. 



::} 



THRura v. Saltsb. 



Chancery Division, 

Kat, J. 
Feb. 27. March 

Will—Construetum^Veitinff-'Gift over. 

By the vdll of James Blunt, dated in 1831, real estate 
was limited to trustees in fee upon trust for his son 
Edward for life, and, after his decease, upon trust for 
all and every the sons and daughters of the said Edward, 
equally to be divided between or amongst them, if more 
than one, share and share alike as tenants in common, on 
their respectively attaining the age of twenty-one years ; 
and, in default of such issue of his said son Edward 
attaining such age of twenty-one years, then in trust for 
his son Walter, his heirs and assigns for ever, and to be 
thereupon conveyed to him and them accordingly. 
Edward Blunt survived the testator and died in 1880, 
havii^ had six children, of whom two died in his life- 
time infants, leaving their father their heir-at-law ; the 
other four attained twenty-one. 

This was a special case, raising the question whether 
the shares of the two infants were vested, or had been 
divested in consequence of the gift oyer not having 
taken effect. 

Biffbyy Q*^*9 foid, Marcy, for the plaintiff's, the devisees 
in trust under the will of E. Blunt, contended that the 
shares of the two infants were vested, and had not been 
divested, as the gift over had not taken effect. 



Chancery Division, 
Kat, J. 
March 10. 

Wilir^ForfeiturB on Bankruptcy, ^c. — Gift over in cass 
Legatee should ' be ' Bankrupt or * make ' Assignment 
for Creditors, 

A testatrix bequeathed her residuary estate to her 
executors upon trust to divide the same mto equal parts, 
and bequeathed one moiety to her son W. ; * but in case 
he should be bankrupt or insolvent, or make any assign- 
ment for his creditors,' then over. At the time of the 
death of the testatrix, W. had not become bankrupt or 
insolvent, or made any assignment for the benefit of his 
creditors; and the question was whether he was in- 
defeasibly entitied to his moiety, or whether the ^ft 
over would take effect in the event of his becoming 
bankrupt, &c., at any future time. 

Haiighton and JSamn Ward appeared for the several 
parties. 

Kat, J., held that the gift over was confined to bank- 
ruptcy, &c., before the period of division, i,e. the death 
of the testatrix : and that W. was, therefore, indefeas- 
ibly entitled. The word of futurity 'make' was ex- 
plainable by referring it to the period between the dates 
of the will and of the death of the testatrix. 



^^'T^i^J^'l^ABL Cawdor v. Lla^lt 
l^l^^g ' J Local Boabd op HeaIiTh. 

^ Ex parte^ Application— Witness— ^ Evidence de bene esse 
— Special Examiner, 

Mn Terrell moved ex parte for liberty to examine a 
witness, aged ninety-three, residing in Wales, and unable, 
from infirmity, to leave his home de bene esse, and also 
that J. B. 8. should be appointed spedal examiner to 
take such evidence. 

Order granted, 

^"^TZ^T^' I HoBSPALL V. Tm Haupax Bakk- 

PEAKSOK, J. \ COMPAHT 

March 17. J ^^ oompakt. 

Eqttitable Mortgage — Shares in Bank — li^aud of Mori' 
gagor — Lien, 

This was an action by the executors of the late Geor^^e 
Horsfall, claiming a declaration that thirty 20/. shares in 
the bank were subject to an equitable mortgage created 
by the deposit of the share certificate, to secure the sum 
of 1,000/., and interest 

In November, 1878, Horsfall lent Joseph Bentiey 
1,000/. upon the security of the deposit of a certificate of 
shares in the defendants' bank. Horsfall gave no notice 
of the deposit to the bank, and made no inquiry whether 
they had any claim against Bentiey until March 17, 
1880. On that day he was informed by the bank 
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manager that the bank had no claim on the shares. On 
the same day Bentley was adjudicated a bankrupt It 
anpeared that, in the year 1878, Bentley was a customer 
of the bank, and was also secretary of a local dub haTing 
an account with the bank; that, in January, 187£ 
Bentley fraudulently altered a cheque, drawn by himself 
as secretary of the club, for 600^., payable to ' Stoney or 
ordAT,' by atrikinff out the word 'order/ adding the 
word 'bearer/ and then takii^g the cheque to the banl^ 
and inducing the bank manager to place the 60(V. to the 
credit of his own account. 

In May, 1880, the bank got notice of the fraud of 
Bentley, and found that they were responsible to the 
club for the 600^., as they had paid it on an irregular 
cheque. In August, 1880, the bank settled with the 
dub ; and in October, 1880, they gave notice to the 
plaintiff that they daimed a lien for the 000^. on the 
shares standing in the name of Bentley. 

HiggiuBf Q.(7., and Eyre for the plaintiffs. 

Barber^ Q.C, and BuiUing for the defendants. 

Pbabsoh, J., sud that the bank, on discoverinff the 
fraud committed by Bentley, had a perfect right to 
charge the 600^ against Bentley, and to say that there 
was that sum due to them from him. The share certifi- 
cate, deposited with Horsfall in November, 1878, gaye 
him dear notice that the holder of the shares was sub- 
ject to all the rules and regulations of tiie deed of settle- 
ment ; and that deed contained the usual clause giving 
the bank a lien on the shares for whatever might be due 
to them from Bentley. His lordship could not see that 
Horsfidlhad sustained any injury from the statement 
made by the bank manager on March 17, 1880. That 
statement, certainly, did not induce him not to sell the 
shares. The case of the plaintiffs failed, and their claim 
must be dismissed. 



Myburgh, Q.C, for the defendants. 

Cur. adv. vuU. 
The CoxTBi (Cave, J., and Dat, J.), on March 19, 
gave judgment for llie defendants; holding that the 
words 'at merchant's risk ' excluded anydaimon the 
part of the plsintiffii to have a loss by jettison of a por- 
tion of a deck load made good by general average con- 
tribution. 

Jvdgmmdfor the drfendmUs. 

QtM0n'8 J9m€A2)imikm.1 MiTCHBLL v. Thb Dabubt 
March 9, 20. J Maiv Oollibbt Cokpavt. 

iVac<te«— Cm^, Appeal as to^Termi of grantmg Order 
for Itupection of Mme$ — JurtBdMen to order Payment 
of Costi to he incurred in future Inepeetion — Caett 
incident to Proeeodinm in the bigh Cowt— Order LIL, 
Rule ^— Order ZF;, Rule 1— Judicature Aat^ 1873, 
«.49. 

This was an appeal from the order of Hawkhtb, J., 
at chambers, who, upon application made by the plaintiff 
for an order to inspect the defendants' mines and work- 
ings, granted the application^ on the terms of the appli- 
cant paying the costs of the inspection. 

Biffhim, for the plaintifi^ appealed against the impod« 
tion of Budi terms. 

Archibald, for the defendants, took the objection that 
it was an anpeal as to costs only, which would not lie 
1^ virtue of the Judicature Act, 1878, s. 49. 

Cur, adv, vuU. 

March 20.— The Ooubt (Oavb, J., and Day. J.) 
dedded that these were costs ' inddent to proceedings 
in the High Court' They were, therefore, by Order LV., 
Rule 1, in the discretion of the judge at diambers ; and, 
consequently, his order with respect to them was not 
subject to any appeal 

Appeal diemueed. 



Queon^e Bench Divieion,\BAB!roix & Co. v. ENeUBH 
March 5, 6, 19. J & Co. 

Ship and Skipping — Outrtor-party — Carriage of Deck 
Cargo * at Merchant^ e Risk *~-Loss by Jettison — General 
average Contribution, 

This was an action brought bv the charterers against 
the owners of a vessel ; and tne question raised was 
whether, in cases where deck loads are carried under 
charter-parties or bDls of lading providing that such dedt 
loads shall be carried <at merchant's risk/ an owner of 
such deck loads has anv claim to have losses by jettison 
of such deck loads made good by general average contri- 
bution. The vessd in question had been chartered to load 
a timber cargo at Finnklippan, in Sweden, and proceed 
therewith to London, it oeing a term of the charter- 
party that the vessd * should be provided with a deck 
load if required, at full freight, but at merchant's risk.' 
A quantitv of limber was loaded on the deck of the 
shin, which stranded on the voyage, and a part of such 
deck load was necessarily jettisoned and lost in order to 
save the ship and the rest of the cargo. It was proved 
that there was a custom for shins carrying timber car* 
goes from Finnklippan to English ports to carry a deck 
cargo of timber upon such voyages, and the plaintiffs 
sought under the aoove circumstances to secure from the 
defendants a general average contribution. The defend- 
ants on the other hand contended that no genend 
average contribution was payable by them in respect of 
the jettison of the deck load. 

CMeK, 0.0.1 and Bamet for the p]ainti& 



Queen* s Bench JDivision, ' 
March 20. j 



Doughty v. FiBBAinc. 



Bmployers' Liability Act, 1881, s. 1, eube. 5— < Trains 
upon a Railway ' — Meaning of ' RaUtoay,' 

This was an action brought under the provisions of 
the Employers' Liability Act for personal injury caused 
to a workman by reason of the ne^Ugence of a person in 
the service of the employer, who, it was alleged, had the 
charge of ' a tram upon the ndlway ' within the meaning 
of 43 & 44 Vict. c. 92, s. 1, subs. 6. 

The acddent occurred on a temporary tramway 
laid for the passage of engines and trucks used in the 
construction of a fine for the South-Eastem Bailway. 
The County Court judge gave judgment for the 
plaintiff. 

Douglas Xingford now moved for a rule, by way of 
appeal, to set aside the judgment on the ground that the 
term ' railway ' meant some railway opened under the 
provisions of an Act of ParUament, as cUstinguished from 
a mere temporair tramway. 

The CoTTBi (Pollock, B., Huddlbstoit, B., and 
NoBTH, J.) refused the rule on the ground that the term 
'railway' was held, in section 1, subsection 6, in a 
popular sense, and was intended to include tiie way in 
question. 

■^^— Rule refused, 

Ebbatuic— In the name of the last case in last week's 
Notes of Casee (p. 40), for Regina v. The Qlaueester 
Union read Qaretang Union^ 
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HOUSE OF LORDS. 

House ofLorth^^ 
Marcn 5, 6. \ BaADLiroH v. Clabke. 
A^9. J 



FentMy — Common Informer^^Bight to we — Parlia* 
nimtary Oaths Act, 1866 (29 ($• 80 Vict. c. 19), $. 5. 

This WB8 an appeal horn the judgment of the Court 
of Appeal, whicn affirmed one of the Queen's Bench 
DiyisioiL See the case reported on the demurrer, 60 
Law J. Rep. Q.B. 678 ; 61 Law J. Rep. Q.B. 1. 

The action was brought bj the respondent, a common 
informer, to recorer penalties under the Parliamentary 
Oaths Ajcty 1866. Judgment, after trial, was given in 
hii forour in the Courts below. 

The only point argued on the present appeal was 
whether the penalty could be recovered by a common 
informer, or only by the Attomey-Gkneral on behalf of 
the Queen* 

The appellant, in person, aigued in support of the 
appeal 

TOL.XTTII* 



Sir JET. G^ard and Kffdd for the respondent. 

Our. adv. vtUt* 

Their Lobdships (the Eabl of Sslbobiob, 'L.O.f 
LoBB Watson, and Lobd Fitzoebaxd : diesetUiente Lobd 
Blaokbitbh) reversed the judgment of the Court below, 
vrith costs. 



COURT OF APPEAL. 



KA^LtttV" ^- The Photooeaphio Aetists 



CoTTOir, L.J. 
April 3. 



Co-OPEEATIVE Supply 
HON (LntiTBD). 



Abbocia- 



Company — Windinff'Vp Order — Appeal — Security for 
Costs. 

On February 16 last the above-named company was 
ordered to be wound up by Chitty, J., on the ground 
that it was imable to pay its debts. 

The company appealed against the order. 
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The respondent to the appeal now applied that the 
company might be ordered to give security for the costs 
of tne appeal. 

Damff Q»C., Romer, Q,C,f and ^oome, for the motion, 
relied on the dictum of James, L.J., in He The Diamond 
Fuel Company, 49 Law J. Rep. Chanc. 301 ; L. R. 13 
Chanc Di7. 400. 

Incef Q,C., and JBramweU Davis, for the company, 
contrii, contended that there was no necessity for direct- 
ing security to be giTen. If the appeal failed the re- 
spondents would, according to the usual practice, be paid 
tneir costs out of the assets of the company; 

Their Lordships held that, as a general rule, where a 
company, which is ordered to be wound up on the 
ground that it is unable to pay its debts, appeals against 
the winding-up^ order, secunty for the costs of the appeal 
ought to M required of it ; and, accordingly, directed 
25/. to be paid into Court. 



.Court of AppedL' 
Bbxit, L. J. ' 

OOTTOW,L.J. 

BowxN, L. J. 

March 13. 

April 5. 



Pbtob v. Thr Oitt Opmcbb Com- 
pact. 



Practice — Procedure in Mayor's Court — Application of 
Rules of Supreme Court to-^Judicature Act, 1873 
(86 ^ 37 Vict. 0. 66), s. 8Q— Rules of Court, Order 
XL., Rule 10. 

Appeal of the defendants from an order of the judge 
of the Mayor^s Court giving judgment for the plaintiff. 

Action in the Mayor^s Court. 

The case of the plaintiff being concluded, the counsel 
for the defendants opened the case lor the defendants ; 
whereupon the counsel for the plaintiff submitted that, 
even assuming the case, as opened, to be proved, yet it 
afforded no answer to the plaintiff^s claim. No evidence 
was given on behalf of the defendants ; but the recorder 
asked the jury what their opinion was, and the jury 
gave a verdict for the defendants. 

The plaintiff then moved for a new trial ; and the 
recorder, being of opinion that he had ' all the materials 
necessary for finally determining the questions in dis- 
pute,' gave judgment for the plaintiff under Order XL., 
Kule 10, of the Rules of the Supreme Court. 

The defendants appealed on the ground that the Rules 
of the Supreme Court do not apply to proceedings in 
the Mayors Court. 

Masterman for the appellants. 

Dodd for the plaintiff. 

Their Lobbships allowed the appeal, and remitted 
the case to the Mayor*8 Court for a new trial ; holding 
that the Rules of the Supreme Court do not apply to 
proceedings in the Mayor's Court ; and that, as no rules 
containing dmilar provisions had been made for ihe 
Mayor's Court, the judges of that Court did not possess 
the power given by Order XL., Rule 10, to the judges 
of the Supreme Court. 



Ccurt of Appeal, 1 
Bbett, M.K. IM'Qowaw akd Akoxhbb ». Mii>- 

BOWBN, L. J. I DLBT027. 

April 4, 7. J 

Practice — Claim and CotoUer-daim — Discontinuance by 
Plaintiff— 'Effect on Counter-dUnm— Judicature .Act, 
1873 (36 4- 36 Vict c, 66), «. 24, subs. 3, r-^Rules of 
Court, Order XIX., Rule 3 ; Order XXIL, Rule 10 ; 
Order XXIII. 

Appeal from the refusal of the Queen's Bench Divi- 
sion to order judgment to be signed for the defendant 
on his counter-claim. 

In answer to an action brought by the plaintiffs, the 
defendant delivered a defence and a counte^-claim which 
exceeded in amount the sum claimed by the plaintiffs. 
The plaintifii9 then discontinued their action, and did not 
deliver any reply to the counter-daim. The defendant 
then applied for judgment for default of pleading. The 
Divisional Court considered that the case was governed 
by Vaoasseur v. Krupp, L.R. 15 Chanc. IHv. 474, and 
refused'the application. 

The defendant appealed. 

Ambrose, Q.C., and Henry for the appellant. 

' Crampton, Q. C, and Reed for the plaintiffs. 

Their Lobdbhips allowed the appeal ; holding that the 
discontinuance of the action by the plaintifib did not 
put an end to the counter-clum of the defendant, and 
that Vavasseur v. Krupp could not be supported. 



Court of Appeal, ' 

P^f?' T* t' Capbll v. The Gbbat Westebn 
SX/S I Railway Company. 

April 9. 

Lands Clauses Act, 1845 (8 Vict. c. 18), s. S4r-Lands 
compulsorily taken — Arbitration as to Price ^ Costs of 
Arbitration — Payment when due. 

Appeal from the judgment of Lopbs, J., on further 
consideration. The case is reported 51 Law J. Rep. 
Q.B. 601. ^ 

The question raised by the appeal was whether, where 
the amount of compensation payable to the owner of 
land taken under this compulsory powers of the Lands 
Clauses Acts is settled bv arbitration, and the costs of 
the arbitration are awarded to the owner, he is entitled 
to be paid such costs before the conveyance of the land 
has been executed by him. 

Lopes, J., gave judgment for the owner. 

The railway company appealed. 

R, S. Wright for the appellants. 

Charles, Q,C., and BuckniU, for the plaintiff, were not 
called on. 

Their Lobbships dismissed the appeal ; holding that 
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such costs become payable within a reasoDable time after 
the award, and that vie execution of the conyeyance is 
not a condition precedent to the recovery of such costs. 



HIGH COURT OF JTJSTIOE. 



Chancery Division^ 
Bacok, V.C. 
MaKh20. J 



NoBBis i;. Obmond. 



Practice — « Jix parte * Injvmction to restrain Interference 
• with Ward of Court— UntH further Order, 

Theodore Ribton moyed ex parte on the last motion 
day in Hilary sittings for an injunction extending over 
the first motion day in the Easter dttings, to restrain a 
marriage with a ward of Court, and to restrain a person 
from communication with the ward. He stated that the 
guardian would serye notice of motion to continue the 
mjunction. 

Bacon, V.C, said that in motions of this nature the 
injunction would be granted generally until further 
order ; and granted the injunction in these terms. 



Qumcery Division^ 

Bacon, V.C. !- Re Goxtqh. 
April 3. J 

Practice— Public Company^Purchase of Land— Pay- 
ment out — Petition — Costi — IncumJbrancee — Lands 
Oausee ConeoUdation Act^ 1845, 8. 80. 

In a petition for the sale and payment out of Court of 
a sum of stock representing money paid into Court by 
the Great Western Bailway Company, under the Lands 
Olausee Act, which had been nresented by the jpersons 
interested in the equity of reclemption and the mcum- 
brancers, the company was ordered, in the usual way, to 
pay the costs of all parties, pursuant to section 80 of the 
Act. The incumbrances had been created subsequently 
to the payment into Court ; and the registrar, in giving 
out the minutes, had added, ' but such costs are not to 
include the costs of proving the incumbrances on the 
shares incumbered.' 

MacStoinney, for the petitioners, now moved to vary 
the minutes by striking out these words ; contending, on 
the authority of Rden v. Thompson, 2 H. & M. 6, and 
ReBareham, L. R. 17 Chanc. Div. 829, that the incum- 
brances had been created in the ordinary course of deal- 
ing with the property, and that, therefore, the costs of 
provbg them were properly payable by the company, 

Biemminff, Q,C., and Watson, for the company, contrd, 
relied on Re Jones, 18 W. R. 312. 

MacSwiwney replied. 

Bacon, V.C, held tiiat tiie costs of incumbrancers, 
whose claims were subsequent to the payment into 
Court, were not pavable by the company ; and refused 
the motion, but maae no order as to costs. 



Chancery IHvision, 1 

Bacon, V.C. j- Knox v, Wblls. 
April 3. J 

Will— Annuity on Death of Q,, lernmg R., his Wife, «*r- 
viving— Divorce of E.— Gift to R, so long as she con- 
tinues unmarried. 



A testator, who died in 1853, directed his trustees to 

? ay to his son G. and E., his wife, the annual sum of 
50^. jointiy ; and declared that, on the death of his 
son G., ' leaving E., his wife, surviving him,' his trustees 
should pay ' to her, the said E., the annual sum of 50^. 
so long as she continues unmarried.' In 1863 G. ob- 
tained a divorce against E. In May, 1882, G. died. E. 
had not been remarried, and now claimed the 50^, 
annuity. 

Horton Smith, Q,C., and J. W. Clark for E. 

D. L. Alexander, contrd, submitted that * so long as 
she continues unmarried ' was equivalent to * so long as 
she continues a vinidow ; ' and that, if so, the case was 
within In re Boddington, 52 Law J. Rep. Chanc 239; 
L.R. 22 Chanc. Div. 595. 

Bacon, V.C, held that E. was entitled to the annuity 
so long as she remained unmarried. 



Chancery Divwum.'] 

Bacon, V.C. \ Re Mart Hudson's Will Tbitsts. 
April 7. J 

WiU — Executor — Residue—No Nexthof'-hinr^Legacy to 
Executors for Care and TVoubU, 

A testatrix devised freeholds unto and to the use of 
H. and G., their heirs and assigns, upon trust, for sale, 
directing them to hold the proceeds upon tiie trusts 
thereinafter declared. She then beq ueathed to H. and G., 
their executors, administrators, and assigns, her money, 
stocks, and securities, upon trust, for conversion and 
pavment of her funeral and testamentary expenses and 
dents and certain charitable legacies, and noon further 
trust, out of the residue of such moneys and tne proceeds 
of sale of her freeholds, to pay certain pecuniary legacies, 
including one of 2,000/. to H. and his wife ; and the 
ultimate residue of her said real and personal estate she 
gave equally between H. and G., for their own use and 
benefit absolutely. She then appointed H. and G. ex- 
ecutors and trustees of that her will. 

The testatrix subsequently, by codicil, revoked the 
gift of the ultimate residue to H. and G., and, instead 
thereof, gave them each 500/. * for his trouble in acting 
as an executor and trustee of her said will.' 

H. and G., the executors, after paying all the debts 
and legacies, had in their hands 2,12€S., representing 
residue of moneys and proceeds of sale of stocks and 
securities, 304/. representing undisposed-of residue of 
proceeds of sale of real estate, and 956/. representing 
proceeds of sale of furniture and other nousehold 
articles not included in, or disposed of by, the will or 
codicil. 

The testatrix died without leaving any heir-at-law or 
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next-of-kin; and, these sams having been pud into 
Ooort under the Tnistee Belief Act, the question was, 
whether the executors or the Grown were beneficially 
entitled to these sums. 

Millar, Q,C,, and J. T. Humphry for the executors. 

Stirling for the Grown. 

Baook, V.G., considered that the executors were not 
intended by the testatrix to haye anything more than the 
600/. legacies ; and that the claim of the Grown must be 
allowed, except as to the 804/., to which the right of 
the trustees was not seriously disputed. 



Chancery Dioisum,'] 

Fbt, J. > In re Qbbaybs's Sxtilemsnt. 

March 16; 17, 20. J 

WiU— Construction-^ Appointment. 

Beal estate was settled in manner that gave Jonathan 
Greaves a power of appointment over it after the life- 
interest of his wife. The property had been sold under 
% power of sale and reinvestment in land, and was, at 
the time of J. Greav6S*s will, represented by bank an- 
nuitieB standing in the name of the trustees of the 
settlement. 

The will of Jonathan Ghreaves contained a bequest of 
all moneys he should die possessed of in the public 
ftmds, or in the care of Mx. UnderhiU, or elsewhere. 
Jimathan Greaves died in the lifetime of his wife. She 
was now dead, and the trustee of the settlement trans- 
ferred the fund into Gourt. This was a petition by the 
son and heir of Jonathan Greaves, who was entitled, in 
default of appointment, for payment out to him. 

Qlaney Q,C., and Ingram for the petition. 

Cbokeon, Q.C, and J. O. Wood for the three children, 
who were entitled under the bequest. 

Fbt, J., held there had been no exercise of the power, 
and the heir was entitled. 



Chaneery Divieion,! 

Fbt, J, V In re Btboh'b Ghabitt. 

AprU6. J 

Settled Land Act, 1882, 8. S2Settlement^ Charity— 
Investment. 

This was a petition for the investment of money paid 
into Gourt under the Lands Glauses Gonsolidation Act, 
1845, in railway debenture stock. The money in Gourt 
was the purchase-money for land vested in trustees for 
a charity, taken by a railway company for the purposes 
of their undertaking. 

Smart, for the petition, submitted that the money 
was ' liable to be laid out in the purchase of land to l>e 
made subject to a settlement' within the meaning of 
section 82 of the Settied Land Act, 1882, and the pro- 
posed investment waa therefore authorised. 

Dunning for the railway company. 

Fbt, J., made the order asked. 



Chan^^IXmeion.^j^ r« Gloto ato Millbb's Ooir- 
Aprii7. J '*^^- 

Vender and Purchaser — Wawer, 

This was a summons, by a purchaser of a dwelluur 
house, to determine whether he was bound to complete. 
It appeared that the property was subject to certain 
restrictive covenants, ox which no notice was taken in 
the contract But the purchaser took possession; and, 
after he had notice of the restrictive covenants, made 
structural alterations. 

JSveritt, Q.C, and Maidlotc for the purchaser. 

Cotens-Siardy, Q,C, and Methold, for the vendor, 
were not called on. 

Fbt, J., held that, as the purchaser had acted with 
notice of a defect in the title, which it was not in the 
power of the vendor to remove, he must be taken to 
have waived the objection. 



Chancy I)ivision.^j^^^ ». Pulbstok. Pulmtok v. 



Judicature Act, 1878, i. 84 — Account— Chancery 
DiMan. 

Messrs. Puleston 8c Go. brought an action in the com- 
mon law division with a writ specially endorsed under 
Order VI., Role 6. The defendant obtained leave to 
defend under Order XIV., Role 1. Pleadings were put 
in, the defendant delivering a counter-daim as well as 
a statement of defence. He idleged that the plaintiffs, 
Messrs. Puleston & Go., were law agents, and there were 
complicated aooounta between them, in the taxing of 
which there would be found a balance dQe to him ; and« 
by this counterclaim, he asked for such accounts and 
an order for payment of the balance to him. He alpo 
commenced an action for an account in the Ghancery 
Division. 

This was a summons by Messrs. Puleston to stay the 
ktter action. 

Anderecn for the summons. 

Sturgee for the plaintiff Ladd. 

Fbt, J., asked if both sides were willing tlmt the 
common law action should be transferred to this Division, 
and the action of Ladd v. Pulettcn staved, on terms 
that the costs should be dealt with on the tzial of the 
other action. 

Anderton, for Messrs. Pulteton, declined to submit to 
such an arrangement. 

Fbt, J., said the best course to pursue would be that 
which he had suggested ; but he had no jnrisdietion to 
transfer the common law action to this Division without 
the consent of Messrs. Puleston. At the same time, the 
subject-mattw of the action rendered it one that ought 
to be assigned to the Ghancery Division ; and he refused 
the summons, with costs. 
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aan^J)mtian.yj^ ra Vtttait. Whitpibld v. 

WiU^CodieU^CmifirfMUiim^ImplM Eevocation. 

R. VyTyan, by his will dated in 1815, devised hie real 
estate to nia bvother William for life with remainder to 
his iBsoei with remainder upon trust for Sir R. Vyyjan 
and the soooessora to his buponetoy. In April, 1870, he 
made a oedidl hy which, after reciting the death of his 
brother William, leaving one daughter only, vis. Kate 
Vyvvan, he revoked the devise in flavour of his brother 
and his issue, and devised all his real estate upon trust 
for Kate Vyvyan for life, with remunder to her issue, 
with remamders over in favour of Sir R. Vyvyan and 
his successors. 

By a third codicil he revoked all the provisions of his 
will in favour of Kate Vyvyan, and confirmed all its 
other provisions ; so that ms will, save as to a legacy of 
100/. a year to her by that codicil bequeathed, shoula be 
read as if she had died in his lifetime. 

. He then made another codicil to the same effect, 
except that he confirmed his will as if Kate had died 
without issue in his lifetime, save as to the bequest made 
to her by that codicil, by which he also gave her 1007. 
a year. 

His sixth codicil was as follows : ' I declare this to be 
a codicil to my last will ; and I hereby, in consequence of 
the death of Sir R. Vvvyan, substitute for him the pre- 
sent baronet, Sir V. D. Vyvjran, and his heirs male, to 
whom I make the same devise, and in all other respects 
I confirm my said will and former codicil.' Two ques- 
tions arose— 1. Whether the nxth oodidl revived the 
vdn as it originally stood, and thus revoked all the other 
codicils except the first ; and 2. Whether the provisions 
for Kate Vyvyan were cumulative. 

Theobald, EastingM^ Q,C., and Methcid, Bigby, Q.C., 
and WoUtmdMtne, were for the various parties. 

March 7.— KjlT, J., refaned to his dedskm in FoikU v. 
Bettmanj noted mUSf p. 35, and answered the fint quea- 
tlon in tne negative, he hemg by no means certain that 
the eonfimdng clause in the sixth oodidl was not an 
impofeot reference to all the preceding codicils. The 
second question he also answerea in the negative. 



Ckaneery Dwmon. 

Kat, J. 

March 2, 10. 



* In re Bbatt'b Trusts. 



WiU^ConUrwstim — Qift^ vetted or contingent, 

John Bratt, by hie will, dated Februaiy 19, 1848, gave 
certain freehold and leasehold property to trustees, u^o 
trust, for S. T., during her life, for the better maintainiog 
herself, and the rearing and educating the children of 
her then present marnage — viz. Elizabeth, John, and 
Ann — but not among any future issue of the said S. T. \ 
and, in case she shomd die before the youngest surviving 
child shoiUd attain twenty-one, then upon certain trusts 



until the youngest surviving child should attain that 
age; and, upon that event happening, then upon trust 
that the saia trustees should sell the said property, and 
pay and divide the clear moneys to arise nom such 
safe * unto and among all and every the aforesaid diild 
and children of the said S. T. as should then be living, 
and the issue (if any) of any child or children as should 
be then dead, such issue taking only the part or share of 
his, her, or their deceased parent or parents, at their 
respective ages of twenty-one years ; and in case there 
should be only one of the aforesaid children of the said 
S. T. who should live to attain the age of twenty-one, 
then that the said trustees should pay such trust moneys 
unto such only child, his executors, or administrators.' 

S. T. survived the testator and died in 1867. Of the 
three children, Elizabeth attained twenty-one, and died 
in 1858 unmarried. John also attained twenty-one, and 
died in 1866, having had two children— one of whom 
died, an infant, before her fSather ; and the other, the 
petitioner, attained twenty-one. Ann, the youngest 
child of S. T., attained twenty-one in 1859, and was 
still living ; so that the death of S. T. became the time 
of distribution. 

The share of John having been paid into Court by the 
trustees of the will, the petitioner now asked to have 
the fund paid out to her ; and the question was raised 
whether the representatives of the infant child of John 
were entitled to share. 

J. Theodore Dodd for the petitioner. 

C. L, ChiM for the respondents. 

Kat, J., held that the words ' such issue taking only 
the part or share of his, her, or their deceased parent or 
parents ' must be read as parenthetical ; that tne gift to 
the issue was, therefore, contingent upon their attaining 
twenty-one; and, consequently, that the petitioner, 
being the oxily child of John who attained twenty-one, 
was entitied to the whole of the fund, to the exdusion 
of the representatives of the other child of John who 
died an infant. 



Chancery Dioieion. 1 

OHrrrr, J. > In re Tootal's Tbubxs. 
April 4. J 

DonucUe—JReeidence in China-^AngiO'OUnese'^Legacy 

Duty. 

Notwithstanding the constitution of the Supreme 
Court of China and Japan, and the jurisdiction conferred 
on that Court over British subjects having a ' fixed place 
of residence' in China, a native of this country cannot 
acquire, by residence in China, a domicile analogous to 
that existing in India, and known as Anglo-Indian ; and 
the estate of a British subject whose fixed place of 
residence is in China is therefore, on his death, not 
exempt from the operation of the Legacy Duty Acts. 

Maenayhten, Q.C., and Methold, B, B, Bogers, 
Vaughan, Ha»kin$, Hood, and BiesiU for the parties. 
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Chancery Division, "I 

ChITTT, J. \ ROSBNBERO V, LDTDO. 

April 6. J 

Practice — Infancy— Jurisdiction — Order against inno • 
cent Persons^' StibpcmaJ 

In the cognisance of cases affecting its wards, the 
Chancery Division has jurisdiction to summarily order 
the personal attendance before the Court of any per- 
son; and such jurisdiction is based, not on the law of 
contempt^ but on the law which relates to the care of 
infants. 

The practice of the Court 19, in such cases, to proceed 
by order and not by subpcma, 

Macnaghten, Q.C,f and Ingle Joyce, and RonieTf Q,C., 
and D, L, Alexander for the parties. 



^^Tiln^T^'lTHB Sheffield Waterworks 
AotU 6. J OoMPAKT V. Bingham. 

Water Company — Supply of Water for Bath — Measure^ 
ment of Water consumed — Consumer to provide and 
pay for Means of Measurement, 

By the Acts of Parliament regulating the plaintiff 
com])any, the company was compeUable to supply water 
to private dwelling houses within the district at certain 
rates, fixed according to the rental of the houses ; and 
also (as was admitted^ for the purposes of an action) to 
supply water for baths at a fixed rate per 1,000 gallons ; 
and the company also undertook to supply water for 
baths, irrespective of quantity, for an annual payment 
of fixed amount. The defendant in the action required 
the company to supply him with water for a bath, and 
elected to pay for it according to the (quantity consumed. 
He was willing to have the quantity of water used 
measured by an automatic self-registering meter, if the 
comnany were willing to supply the meter ; but he re- 
fused to supply a meter at his own cost, or to hire one 
from the company^ and proposed to ascertain the quantity 
of water used by pladng a line round the bath, so that 
the bath, if filled up to that line, would contain thirty- 
two gallons, and then entering in a calendar the number 
of times during the year on which the bath was so used. 
The company contended that this method of measure- 
ment was imperfect ; and claimed a declaration that, if 
they were compelled to supply water for the defendant's 
bath at all, it was only upon the terms of ^e defendant's 
supplying, at his own cost, an automatic self-registering 
meter, or hiring one from the company, and gave evidence 
to show that that was the only trustworthy method of 
measuring the quantity of water used. The substantial 
question thus came to be whether the company or the 
defendant was bound to pay for the meter. 

Dauey, Q,C., J, E, Barkm-, and O, C Price for the 
company. 

Cyril Dodd and It. F. Norton for the defendant 

Pearsoit, J., said that the company provided the 
water by keeping its mains supplied at high pressure, 
and that the consumer who drew off the water from tlie 



mains into his bath was bound to measure the quantity 
of water taken by him, and keep a record of it, so as to 
be able to satisfy the company as to the (quantity for 
which he had to pay. Tne Acts of Parliament^ by 
giving power to the inspector to examine the meters 
used by consumers, and to require them to remedy 
defects, showed that it was contemplated by the Legis- 
lature that meters should be used, and should belong to 
the consumers. The mode of measurament adopted by 
the defendant was most unsatisfactory, and coola not be 
accepted as sufficient ; and the defendant must, at his 
own expense, measure the water consumed by him by an 
automatic self-registering meter, or by some other equally 
efficient instrument. 



Queen^s Bench Division, 1 
March 3, 21. j 



JoHiraios 



& Go. 
& Co. 



V, Hoee 



Marine Insurances-Warranty against * Seissure? 

Further consideration. 

The plaintiffs, the owners of a vessel called the 
Oypriot, sued the defendants, underwriters at Lloyd's, 
on a poucy of insurance efiected on that vessel, allegug 
that &e had been lost by perils insured against The 

Slainti^ had on the po&cy warranted the vessel free 
rom capture and seizure, and the consequences of any 
attempt thereat ; and the defence was, that the loss was 
a loss Dy seizure vrithin the meaning of that warranty. 
The vessel, on Octobcnr 7, 1879, got ashore while going 
down the Brass river in Western Africa ; the natives 
took forcible possession of her, drove away the master 
and crew, and plundered her \ and, in consequence, she 
became a constructive total loss. The taking possession, 
according to the finding of the jury, was for the purpose 
of plundering the cargo, and not for the purpose of keep- 
ing the vessel. 

Butt, Q, C, and J, Fox for the plaintifis. 

OuUy, Q,C., and J, O, Barnes for the defendants. 

Cave, J. (on March 21), gave judgment in fiivour of 
the defendants; holding tiiat the loss was a loss by 
' seizure ' within the meaning of the warranty, although 
the taking possesdon was not with the purpose of keeping 
the vessel. 



Queen^s Bench Division, 1 The Attorket - Qekeral v, 
March 10, 21. j Dakdier. 

Legacy Duty — Valuation of Property not reduced into 
Money-'-dQ Geo, III c, 62, s. 22. 

Information for legacy duty. 

The defendant was residuary legatee of Harriet Bredel, 
who died in 1874. Part of the residuary estate consisted 
of certain pictures, furniture, and other personal chattels, 
which, in the residuary account delivered to the Inland 
Revenue Commissioners for assessment of legacy duty, 
were entered as property not converted into money, and 
were valued. Duty was accepted upon the basis of such 
valuation. The chattels in question were afterwards 
sold by the executor, in pursuance of an intention exist- 
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ing from the first, bat not known to the Grown ; and 
(although there had been no want of good faith towards 
the Crown) the proceeds greatly exceeded the valuation. 
The Crown claimed duty upon the excess. 

The Attamet^Oeneral (Sir H, James) and The Soli- 
citor^Oenend {Sir F. Hertchell) (Vaughan Hawkins 
with them) for the Crown. 

Webster, Q.C, and Lumley Smith, Q.C. (MacSwinney 
with them) for the defendant. 

Cur, adv, vidt. 

The OouBT (Pollock, B., Hupslestok, B., and 
NoBTH, J.) gave judgment (on March 31) in favour of 
the Crown ; holding that 36 Geo. HI. c. 62, s. 22, pro- 
viding for the valuation of property ' which shall not be 
reduced into money,* did not applv where property was 
sold during the administration, tnough after account 
filed ; and that the acceptance of the duty upon the basis 
of the valuation, in ignorance of the intention to sell, 
did not disentitle the Crown to duty upon the real value 
as shown by the sale. 



Queen's BmchDivisian.'^^^^^j^^ ^ ^^ Fuenms 
March 10. 'April 5. » Railway Company. 
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Marbour Authority — Liability of—Itemoval of sunken 
Wreck— Wrecks Removal Act, 1877 (40 * 41 Vict, 
c. 16), «• 4 — Word 'may * whether permissive or obUy^ 
atory» 

Case on further consideration from a trial at the 
assizes. 

The defendants, as the harhour authority for the har- 
bours of B. and P., under section 4 of the Wrecks Re- 
moval Act, 1877, took possession of a wrecked vessel 
sunk in tiie approach to, but outside the limits of, P. 
harbour, and partially removed the same, but left the 
part unremoved negUgently and insufiSciently buoyed. 
By reason of this negligence, the plaintiffs* sloop struck 
on the wreck and went down. The defendants, under 
their local Acts, had no general power of levying dues 
in P. harbour, the privileges of tnat harbour as a har- 
bour of refuge being expreraly reserved. There were, 
however, certain ' light ' dues which were payable by 
ships entering and leaving P. harbour. By a clause in 
one of the local Acts it was ]^rovided that, after certain 
deductions, one half of the residue, if any, of these dues 
was to be paid to the defendants, to be ap^ied by them 
in maintaining, buoying, lighting, regulatmg, and im- 
proving P. harbour, up to and beyond the place of the 
accident. The plaintiffs brought this action for damages 
for the loss of their sloop. The action was tried at 
Liverpool, and the question of the liability of the har- 
bour authority was reserved for further consideration. 
The plaintiffs contended that the defendants were liable 
on two pounds: first, by virtue of section 4 of the 
Wrecks ilemoval Act, 1877, it being argued that the 
word ' may ' in that section must be read * must,' so that 
the enactment was obligatory and not permissive, and 
the case of The Douglas, 61 Law J. Rep. P. D. & A. 65, 
89, being referred to as an authority for that proposi- 
tion ; secondly, because the clause in the local Act im- 
poeed a liability on the defendants. 



OuUy, Q.C., and Henn Collins (Kennedy with them) 
for the pluntiffs. 
jRusseU, Q,C., and Aspland for the defendants. 

Kay, J., thought that section 4 of the Wrecks Re- 
moval Act, 1877, was permissive and not obligatory, 
and that The Douglas was not a decision to the contrary. 
He held, however, that the clause in the local Act did 
impose a liability on the defendants in respect of the 
approaches to P. harbour; and, accordingly, he gave 
juogment for the plaintiffs. 



Practice — Trial — Motion for Judgment before Divisional 
Court'-AppeUate Jurisdiction Act, 1876, «. 17— Rules 
of Court, Order XXX Fl, Rule 22a, and Order 
LVIIa. 

This was an action tried before Makisty, J., and a 
common jury, on March 16, when a verdict was given 
in favour of the defendant. The learned judge, how- 
ever, at the trial doubted whether any evidence had 
been adduced to support such a verdict, and refused to 
give judgment, leaving the defendant to move for judg- 
ment. 

Fifday, Q.C (J. F. Gerk with him) now appeared, on 
behalf of the defendant, to move for judgment. 

Edward Pollock, for the plaintiff: It is submitted that 
this Court has no jurisdiction to entertain such a motion. 
By the Appellate Juriadiction Act, 1876, s. 17, it is pro- 
vided that 'every action and proceeding in the High 
Court of Justice, and all business arising out of the 
same, except as is hereinafter provided, shall, so far as 
is practicable and convenient, hie heard, determined, and 
disposed of before a single judge ; and all proceedings ia 
an action, subsequent to the hearing or trial, and down 
to and including the final judgment or order, except as 
aforesaid, shall, so far as is practicable and convenient, be 
tried and taken before the judge before whom the trial 
took place ; provided, nevertheless, that Divisional Courts 
of the High Court of Justice may be held for the trans- 
action of any business which may, for the time being, 
be ordered by Rules of Court to be heard by a Divisional 
Court,' &c. By Order XXXVI., Rule 22a, it is provided 
that, * upon the trial of an action, the judge may, at or 
after the trial, direct that judgment be entered for any or 
either party, or adjourn tiie case for further consider- 
ation, or leave any party to move for judgment. No 
judgment shall be entered after a trial without the 
order of a Court or judge.' Order LVIIa contains an 
enumeration of tiie matters to be taken before a 
Divisional Court, and motions for judgment are not 
among them. In Wilson*s second edition of the Judi- 
cature Acts, at pa^ 817, the learned author, after com- 
menting on section 17 of the Act of 1876 and 
Order LVIIa, remarks that Order XXXVI., Rule 22a, 
' prescribes the courses open to the judge at the trial of 
an action. He may order judgment to be entered. He 
may adjourn the matter for further argument, which 
must take place before himself. He may leave the 
matter at large for either party to move fot judgment as 
they think tit; in which case, again, ihe application 
must be made to the judge himself. There is no longer 
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any power to leaye the decidon of a case to a ZHviaioDal 
Court* 

JRjr Cfuriam (Gkoyb, J., and Fibld, J.) : It has fre- 
quently heen the practice for a Divisional Oonrt to 
entertain motions of this kind ; and the words, * so far 
as is practicahle and oonyenient/ contained in section 17 
of the Act, 1876, have heen considered as a sufficient 
authority for a judge to reserve such a motion for the 
determination of a Divisional Oourt. 

Objection overruled. 



Pntbate, Divorce, andy 
AdtmrdUy Division, |*Thb Biakoa. 
April 3, 5. J 

Practiee—CfMigitm-'Third Farty-^-Order XVI., 
BuUe 18, 2l^Judicature Act, 1873. 

This was an action for damage hy collision, hrought 
by the owners of the steam tug Ghtmecock, against the 



owners of the ship Bianca, which at the time of the col- 
Mon was in tow of the steam tug Rescue. 

The defendants alleging, amongst other 
the colMon was due to tl^ disobedience of thel 
to the orders of the Bianca, and having obtained the 
necessary leave, served the owners of the Bescue with a 
notice, under Order XVI., Bule 18. 

JRoiooe, for the defendants, applied in chambers for 
directions, under Order XVI., Rule 21. 

Kennedy, for the plttnti£b, opposed the application. 

JPhilUmare for third parties. 

Our. adv. tmit. 

April 5. — Butt, J., declined to give directions, ua it 
was probable that questions might arise between the 
defendants and the third parties totally distinct from 
those between the pUintifis and the defendimts. The 
plaintiffs would thus be embarrassed. He, therefore, 
dismissed the third parties from the proceedings. 
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• Balfour r. Coopeb. 



Court, of A^fpeal. 

Baggallat, L.J. 

LiNDLEr, L.J. 

April 6. 

Charge on Land-^Trunt to raise — Powei' to raise — Mate 
of Interest — Iri$h Rate — Zand in Irdand. 

Appeal from Pearsok, J. 

By a marriage settlement, lands in Ireland were limited, 
after a life estate to the husband, to the use of trustees 
for the term of I,(XX) years, upon trust to raise a sum 
of 16,(X)0/., in the event which happened, by way of 
portions for the young^er children of the marriaf^^, to be 
divided between them in such shares as the husband 
should appoint. Nothing was said as to . the interest 
which was to be paid on the portions from the time at \ 
which they should become raisable. i 

The trust appointed a portion of 4,(X)0/. in favour of i 
Lady Heneker, one of the younger children, and directed ' 
that it should bear interest at the rate of 5/. per cent. | 
from the time at which it should be raisable. ' 



After the death of the husband this action was brought 
to carry into execution the trusts of the term, and in 
the action the question arose whether interest on the 

VOL. XVTIT. 



portion was to be allowed at the rate of 4/. or U» per 
cent. 

Pearson, J., on the authority of Young v. Lord Water- • 
parhf 13 Sim. 199, decided that interest could be allowed 
only at the rate of 4/. per cent., ordinarily given by the 
Court of Chancery. 

The trustees of Lady Heneker*s settlement appealed. 

HobinsoUf Q.C, and OweHf for the appellants, argued 
that, the lands being in Ireland, the rate usuaUy allowed 
there, viz. 61, per cent., should be given ; and further, 
OD the authority of Lewis v. Freke^ 2 Ves. Jun. 607, 
that the person who had power to direct the raising of a 
portion had also power to direct the rate of investment, 
and here the interest had been fixed at 57. per cent. 

Kekewich, Q,C,, and Latham contrd. 

Their Lobdships distinguished the case from Letois v. 
Freke and similar cases, in which there was merely a 
power to charge an estate with a sum of money, whereas 
here there was a direct trust for the purpose; but 
decided that the lands being exclusively Irish, the Irish 
rate of interest, viz. 5/. per cent, must be allowed. In 
Young v. Lord Waterpark the settlement included lands 
in Ireland and England, and it would have been imprac- 
ticable to give a different rate of interest with respect to 
the English and Irish lands. 
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April 31, 1888. 



► In re Bkowit. Wabd v, Mobss. 



Court of Appeal, 
BAOeALLAT, L. J. 

Cotton, L.J. 
Fry, L.J. 
April 13. 

Practice^ Claim^ Counter-claim^CostS'^Apportion- 
merit of. 

Appeal from CfliTrY, J. The case is noted ante, p. 23* 

J, O, Wood for the appellant. 

Ince, Q.C., and Beddall, contrd, were not called upon. 

Their Lordships affirmed the decision \ and dismissed 
the appeal, with costs. 



HIGH COURT OF JUSTICE. 



Chaneerv Divinon, 1 
Kay, J. 
March 21. I 



BoYER V. Bancroft. 



Le<ue — Exception — Ownership 'ueque ad Coslum^ — 
Trespass by Building— Injunction, 

The defendant was the lessee of a house, 18 
Berkeley Square, which stood back to back with 20 
Bruton Street which was occupied by the plaintiiF. The 
two houses originally belonged to the jsame landowner, 
who, by a lease dated in 1833, had demised 18 Berkeley 
Square to the predecessor in title of the defendant, in- 
cluding in such demise a room on the ground floor 
occupying part of the site (marked B. on the plan) of 
20 Bruton Street, and also a library built over it on the 
first floor, but projecting over a larger portion of the 
site. The cellars, vaults, and passages under the room 
on the ground floor were, however, excluded from the 
demise. 

By another lease, dated in 1836, he demised 20 
Bruton Street to the predecessor in title of the plaintiff', 
iL«luding the piece of ground marked B., * except all the 
rooms and buildings now erected, or which may here- 
after be erected in lieu thereof, over and above the base- 
ment story of the piece of ground marked B.* 

Subsequently a closet had been built against the back 
of 18 Berkeley Square, above the library. The defendant 
having taken dovm this closet, and begun to erect a 
bath-room in its place, occupying, however, a somewhat 
larger space, the plaintiff brought this action for an in- 
junction to restrain him from so doing. 

Hastings, Q.C, and Speed, for the plaintiff, contended 
that he, as owner of the soil, was entitled to it usque ad 
coelum, and the defendant had no right to substitute for 
the closet any erection occupying a larger space, not- 
withstanding the existence of still larger buildings be- 
tween the new erection and the ground. 

Kekemch, Q.C, and Bauglish, for the defendant, con- 
tended that he was not only entitled to the rooms over 
the piece of ground marked B., but also to the stratum 
of air above them ad caelum. 

Eat, J., granted the injunction, on the ground that 
nothing passed by the demise of the rooms over B., 
either above or below, beyond what was actually 



granted ; and that, although it must be assumed that 
the closet was rightfully built, yet the defendant, by 
building in place of it an v thing which would occupy a 
larger space, was committing a trespass to that extent, 
and could be restrained accordingly. 



Chancery Division, 
Kay, J. 
April 12. 



]" 



re J. Hbwitt. Thb MAfoft Of 
Qatxshbad v. Hudbpbih. 



Wm^Constructum-^Oift, whether charitable— Gift of 
Fund, the Interest to be expended in 'Acts of Hospi* 
tality or Charity,^ 

The testator by hb will directed the sum of 2,800^. to 
be raised by his trustees out of such part of his personal 
estate not specifically bequeathed as might kwfuUy be 
appropriated to charitable purposes, upon trust to pay to 
the treasurer of the corporation of Gateshead, for the 
mayor, aldermen, and burgesses thereof, the sum of 
1,000/., to be invested on the security of any of the funds 
of the Local Board of Health or Corporation of Gateshead , 
the year*s interest of such legacy to be pud to the 
mayor, ' to be expended by him in acts of hospitality or 
charity' at such time and in such way as he might 
think best The corporation and treasurer of Gates- 
head brought this action as legatees for administration. 
The trustees of the will demurred. 

Bigby, Q.C, and Dunning for the demurrer. 

W, Pearson, Q,C, and Brodrick for the plaintiffs. 

Kay, J., held that the bequest was not confined to 
charitable purposes only, and was therefore void. 

Demurrer allowed. No costs. 



Chancery Division, 1 
Kay, J. 

April 12. J 



In re 



Wbbbteb. 
Mbllo. 



WlDOEK V, 



Will— Construction— Svhstitutian—' To all the Children 
of A, or, in event of Decease, to their Descendants,* 

The testator, by his will, bequeathed certain personal 
property ' to all the children of my dear departed wife^s 
sister, M. H. M., or, in event of decease, to their descend- 
ants, share and share alike.' M. H. M. had six children, 
five of wkom were living at the date of the wiU, and 
also survived the testator ; the other child died before 
the date of the will, leaving issue. 

The question was, whether the issue of the child who 
died before the date of the will, were entitled to take 
under the gift. 

W, Pearson, Q, C, Graham Hastings, Q. C, Robinson, 
Q,C, Kekewich, Q.C, Rigby, Q.C, Horsburgh, W, 
Baker, Wdby King, Hughes, and Farwdl appeared. 

Kat, J., held that the case did not come within any 
of the established exceptions to the rule laid down in 
Christopherson v. Naylor, 1 Mer, 320 ^ that that rule, 
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therefore, applied ; and that the iasue of the child who 
died before the date of the will were not entitled to 
take. 



Chancery DimsionA 

Kat, J. !- In re Watsok, Kif lure, & Co. 

April 14. J 

Company — Winding-vp — RateB— Claim for Bates levied 
subsequently to Commencement of TTindiny^up, 

This was a summoDS by a rating authority asking that 
the amount of certain rates asseraed on the property of 
the company subsequently to the commencement of thdr 
winding-up might be paid in full. The company's pro- 
perty consisted of blast furnaces and chemical works 
used for manufacturing purposes. Prior to the making 
of rates the manufacture ceased to be carried on, but the 
liquidator had caused several of the blast furnaces to be 
kept alight, and the works had been used for the storage 
of certain plant. No profit, howeyer, of any kind was 
made by the carrying on of business. 

Northmore Lawrence, for the applicants, argued that 
no distinction could be drawn between rates and rent, 
and that, as the liquidator had retained possession of the 
property for the convenience of the winaing-up, the rates 
ought to be paid in full. 

Righy, Q.C, and W. W, Cooper for the liquidator. 

Kat, J., held that the case of a rating authority was 
not analogous to that of a landlord. The reason why 
the Oourt allowed the landlord to distrain for rent 
accrued after a windiog-up was because it was inequit- 
able that he should be ie^t out of his property without 
being paid for it. But this principle did not apply to a 
rating authority, who ought to show a much hiffher 
equity — viz. that there had, at the least, been a benencial 
occupation or enjoyment of the property by the 
liquidator. In this case there had been no such benefidal 
occuj)ation as rendered it right that the rates should be 
paid in full. He, therefore, refused the summons. 



Chancery Division. 

Ohitty, J. 

April 9. 



} 



In re 



Thb Oampdvit 

EENBIKGTOir. 



Ohabitt, 



Charity-^Church Building Amendment Act, 1846 (8 ^ 
9 Vict, c, 70), s, 22— Apportionment of Charity Funds 
— Jurisdiction of the Court, 

Petition. 

Where a parish has been divided into district parishes, 
and a charity fund, originally belonging to the mother 
parish, has been apportioned by the Court under the 
Church Building Amendment Act, 1846, such apportion- 
ment is not final, and may be altered, from time to time, 
by the Court, when the distribution of population or 
other circumstances shall make such alteration more 
conducive to the objects of the charity. 

Ince, Q.C., and Lewm for the petition. 

Davof, Q.C.f and Ceea Bussell for the Attorney- 
General, 



Chancery Division. 1 

April 9. J 

Statute of Limitations—Aeknowledgment — *At Christ" 
mas hath Principal and Interest will have been paid 
infuUJ 

This was an action b^ the executors of John Hum- 
phreys, deceased, claiming, against the defendant, pay- 
ment of 828/. 

It was proved that this amount was due in account 
from the defendant to the plaintiffs' testator; but no 
payment for principal or interest had been paid to the 
testator or the plaintiffs for upwards of six years before 
the commencement of the action. 

On October 18, 1879, the defendant wrote to the 
testator as follows : ' I thank you for your kind inten- 
tions to give up the rent of Tynybwzv^dd next Christ- 
mas ; but, I am happy to say, at that time both principal 
and interest will have been paid in full.' 

Higgvns, Q. C, and George Henderson for the plaintiffs. 
Cnisley, Q.C, and Northmore Lawrence for the de- 
fendant. 

Pollock, B., held that this was an unconditional 
acknowledgment of debt, sufficient to take the case out 
of the Statute of Limitations. 



Chancery Dimsion,^ The Ltditet and Wigpool Ibon 
Pbabsok, J. > Orb Compact (Limited) v. 
April 14. J BiBD. 

Tlaintiffs, a Limited Company — Companies Act, 1862, 
s, e^^Order LV., Bute 2— Security for Costs^-Time 
to apply. 

This was an action commenced on July 6, 1882, by 
the plaintiffs, a limited company, claiming, from the 
defendants, James Bird and another, payment of 10,000/. 
which they were alleged to have received on behalf of 
the company. On December 16, 1882, the plaintiffs 
delivered an amended reply to the amended statement 
of defence of the defendant James Bird. Shortiy after- 
wards the plaintiffs gave notice of trial. 

On February 12, 1883, the defendant, James Bird, took 
out a summons asking that the plaintiffs might be 
ordered to give security for the costs of the action. The 
chief derk was of opinion that the plaintiffs should give 
security for 200/. The summons was now adjourned into 
Court 

Swinfen Eady tcft the summons. 

Bunting, for the plainti£b, submitted that the applica- 
tion was made too uite. 

PsABSOK, J., said that the simple question was, whether 
the defendant who asked for security was entitied to 
it at the time he made his application. He thought 
the conclusion arrived at by tbe chief clerk a very 
reasonable one, and he confirmed it The plaintiffii most 
pay th^ oosts of the adjooiiuaent into Court* 
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-HAN17ING8 v.. Wilkinson. 



Queen' 8 Bench Division, 1 
April 3. J 

Discovery — Action for Penalties, 

Application by the defendant (referred by Hawkins^ 
J., at chambers to the Court) -to reecind a master's order 
for difloovery of documents^ on the ground that the 
action was an action for penalties. 

JR. V. Williams for the defendant. . 

Lumley Smith, Q.C (Erskine rolloch with him) for 
the plaintiff. 

The OouBT (Williams, J., and Mathew, J.) held 
that an order for discovery could not ba made against a 
defendant in an action for penalties; und that the order 
of the master must accordingly be rescinded. 



. SWAN- 



Queen's Bench Division. 1 tj«,^„„ > * ^««*, ^^-n . 
(Magistrates' Case). \^''^^^}^^l''J:^^^^ 

April 10. J ^^^ (Respondent). • 

Fish—SQ ^' 37 Vicf. c. 71, «. 16^ Device for catching 
Fish ^Placing a Device in inland Water — Ancient 
Weir constructed loith permanent Trap, 

(Jose stated by justices. 

The appellant was lessee of a mill and part of a river 



oomprising a weir, constructed in 1888, in such a manner 
that, on raising the paddles, fish descendiz^ the stieam 
were swept into a trap below the weir. On Jane 2 the 
appellant had caused some of the paddles to be raised, 
and there were some eels and other fish in the trap. By 
section 16 of 36 & 37 Viet. c. 71, it is made an offence 
between January 1 and June 2 to ' place in any inland 
water any device whatsoever to catch or obstruct any 
fish descending the stream.' 

On the hearing of an information, under the above 
section against the appellant, the justices convicted. 

DugdalCf Q.C., for the appellant, contended that the 
conviction was bad, because the weir and trap had been 
erected as a permanent structure before, and v^as in 
existence in its present state at, the passing of the Act ; 
and, alsO| because the appellant did not ' place ' the trap 
within the meaning of the Act. 

Willis Bund, for the respondent, was not called on. 

The OoxmT (Fibld, J., and Mathew, J.^ affirmed the 
conviction, holding that the permanence of the structure 
was immaterial ; and that the appellant, when he raised 
the paddles, set the trap and placed a device within the 
section. 
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HOUSE OF LORDS. 

JSouie of Lords, ) Jxtbtices of LAycASHiBB v. Matok, 
April 23, 24. ( &c., OF Rochdalb. 

Sighwayf^^LutlnUtj^ to repair mam Eoad—JRoad ceasing 
to he a Tumpdce Road — Highway and Loeomoiives 
Amendment Act, 1878 (41 * 42 Vict. e. 77), f. 13. 

'This was an appeal firom the judgment of the Ootirt 
of Appeal (reported 61 Law J. Kep. M.C. 1), which re- 
Yezaedaneof^the Queen's Bench Division (50 Law J. 
Rep. M.G. 97). 

■ 04frit and ^kdr for the appellants. 

Sir H. O^ard and jP« O, Orump for the respondents. 

Their LoRDBHiPfl (Lobd BLAOKBtnEur, Lobd Brak- 
WBix, and Lobd FiizeBBAU)) reversed the judgment 
of the Court of Appeal. 



COURT OF APPEAL. 



Ex parte Phippbit. In re Phippen. 



C^itrt of Appeal, ' 

Bagoallat, L.J. 

CoiTOir, L.J. 

Fbt, L. J. 

April 12. 

bankruptcy — Petition founded on Judgment Ddft — Pend- 
ing Appealfrom Judgment — Adjudication — Bankruptcy 
Acty 1869, M. 8, 9. 

The plaintiff, in an action, obtained judgment for a 
debt, the defendant obtaining judgment on a couater- 
claim for a larger sum. The dourt of Appeal found a 
large sum due to the plaintiff. The defendant appealed 
to the House of Lords. Before the hearing of tne final 
appeal tbe plaintiff issued a debtor*s summons against 
the defendant for his judgment debt. On an application 

TOL. xnn. 



by the defendacat to dismiss the summons, the registrar 
stayed pioeeedings pending the appeal. The Court of 
Appeal held that this ought only to have been done on 
secuiaty being given for the debt. The security not 
being given, the defendant was adjudicated banhrupt 
on a petiHon presented by the plaintiff. 

The defendant appealed; and at the hearing it ap- 
peared that his appeal to the House of Lords would 
probably be heard within, a very short time. 

Cooper WUlis, Q,C.j and H. Vaughan Williafns for 
the appellant 

MtUarf Q.C.y and A. C. Nicoll for the creditor. 

Their Lobdships held that though as a rule, where a 
bankruptcy petition is founded on a judgment debt, the 
Court will not, pending an appeal from the judgment, 
make an order of adjudication, yet, under special cir- 
cumstances, it would do so. In this case the Court of 
Appeal had already decided that the proceedings on the 
debtor's summons ou^ht not to be staved unless security 
were given ; and their lordships could not now stay the 
proceedings on the petition without acting in direct 
opposition to that order. The appeal must, therefore, 
be dismissed. 



1 



The Quartz Hill 

MtNIXG CoMPAIffY 

Eyre. 



Consolidated 
(Limited) v. 



Court of Appeal, 
Bbbtt, M.R. 
BowifiM, L.J. I 
April 17, 18. J 

Action — Company — Maliciously presenting Petition to 
wind up Comptmy — Action maintainable without Proof 
of special Damage, 

Action for falsely and maliciously, and without rea- 
sonable and ]^robable cause, presenting and advertising a 
petition to wind up the plaintiff company. 
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The defendant was an ori^al allottee of 100 shares 
in the plaintiff company, which was brought out in 
1881. in NoTember, 1881, he contracted, through his 
brokers, to sell the shares, and, on December 23, exe- 
cuted a transfer. On December 29, the price of the 
shares haying fallen considerably, the brokers wrote to 
the defendant that the purchaser had failed, and that 
thej must return the shiures. The transfer was, in fact, 
registered on January 12, 1882. On January 31 the 
defendant presented a petition for the winding up of the 
company, believing, at the time, that he was still a 
shareholder ; but, as soon as he discovered that he was 
not, he gave notice to the plaintifis that he wished to 
withdraw the petition, but was unable to do so because 
another shareholder had appeared in support of it. 
Ultimately, the petition, which alleged that the com- 
pany had Deen instituted by fraud, and oould not be 
carried on profitably, and wmch had been published by 
advertieement, as required by the statute, was dismissed 
by Bacon, V.O., without costs. 

Stephxn, J., at the trial of the present action, non- 
suited the plaintifis upon Ihe ground that no lep^ 
damage had oeen proyea ; the only damage proved being 
l^e extra costs as between solicitor and chent payable 
by the plaintiffs. 

The plaintiffs obtained a rule nin for a new trial in 
the Court of Appeal, the Divisional Court having pre- 
viously refused to mnt one. 

Moarsam (with him E, Clarke, Q.C,)^ for the defend- 
ant, showed cause. 

Murphy f Q.C., and Zone, for the plaintifis, in support 
of the rule. 

Their Lobsships made the rule absolute } holding 
that although an action would not lie for the mere 
bringiiig of a civil action, even though it was brought 
fidsely, maliciously, and without reasonable and probaole 
cause, yet the present action most resembled bankraptcy 
proceedings, in respect of which it had been held that 
an action would lie if those proceedings had been com- 
menced &lsely, maliciously, and witiioat reasonable and 
probable cause. 



no such deduction could be allowed, regard beiiw had to 
the express words of 5 & 6 Vict. c. 86, s. 100, Schedula 
D, Rule 4. 



Ex parte Stublbt. In re Stubixt. 



Thb Alexabdbia Watiewobxs 
OoxPAin (Ldcitbd) v. MxraeBAYB 
(Subvbtob of Taxes). 



Court of Appeal,' 
Bbett, L. J. 
COTTOW, L.J. 
BOWEN, L. J. 

April 19. 

Income Tax — English Company carrying on Btmness 
Abroad — Debenture Bonds — Interest on, paid to 
Foreigners resident Abroad— 5 ^ 6 Vict, c, S6,s. 100, 
Schedule D, Eule 4, n. 102, 169. 

Appeal from the judge of the Queen's Bench Division 
eonnrming an assessment to income tax. 

The appeal raised the question whether the Alexandria 
Waterworks Company, an English company carrying on 
business abroad, was entitled,' m respect of interest paid 
by the company to holders of debenture bonds residing 
aoroad, to a deduction on the amount of income tax as- 
sessed upon the profits of the company. 

The Queen's Bench Diyision held tnat no such deduc- 
tion could be made. 

The Alexandria Waterworks Company appealed. 

Charles, Q,C., and Raddiffe for the appellant com- 
pany. 

The Solicftor^ General and Dicey, for the respondent^ 
were not called on. 

Their Lobdships dismissed the appeal ; holding that 



Court of Appeal. 

BA00ALLAT,Ii.J. 

Li]n>LBT, L. J. 
Fbt, L. J. 
April 19. 

Bankruptcy^Compositum — Small Amount qf—Resoh^ 
tion for — Begistration, 

This was an appeal from a decision of the Chief Jimex 
in Bankruptcy. 

(hi November 26, 1882, W. R. Stubley filed a 
liquidation petition in the Leeds County Court. At the 
fint meeting of his creditors on January 29, 1883, he 
produced a statement of afiairs showing unsecured debts 
2.063/. I4s, 7d,, of which 33/. 11«. Id. were preferential 
claims which would have to be paid in full. He had 
also some secured debts, the value of the securities belxig 
estimated as equal to the amount of the debts. His 
assets were stated to be 189/. 13«.^ or, deducting the pre- 
ferential debts, 1561, Is. lid. 

The creditors resolved to accept a composition of 
Is, Sd, in the pound, to be paid witnin twen^-one daya 
after the registration of the resolutions, and to be 
secured. 

The resolutions were confirmed on February 8, and 
were afterwards registered by the regktiar, one creditor 
for 400/. opposing. 

The County (x>urt judge aflKrmed the dedsion of the 
registrar. On appeal to tl^ Chief Judge the order for re- 
gistration was aischar^ on the ground that the 
resolutions were passed m the interest of the debtor. 
The debtor appealed. 
J. E, Linklater for the appellant. 
Cooper Willis, Q.C, and Finlay Knight for the 
creditor. 

Th&i LoBDBHiPS thought that the prindples applic- 
able to cases of this kind were yery well estabbsned, 
and the only question now was as to their application. 
The duty ox the registrar, when he was asked to register 
resolutions, was purely ministerial ; he had only to see 
whether the provisions of the Act had been complied 
with ; and, it they had, he was bound to register. It 
was very nosuble that the majority of the creditors 
might prefer a secured composition of Is. Sd. in the 
pound, to be paid within twenty-one days, to the chance 
of getting more in a bankruptcy after great delay. The 
onus of proof was on those who asserted that the reso- 
lutions were not passed bondJSde in the interests of the 
creditors affirmatively, to prove it. In this case, the 
burden had not been discharged by the creditor who 
the registration. The appeal, therefore, was 



allowed, and the order of the Chief Judge dischuged ; 
but no costs were allowed on either side. 

Court of Appeal, ' 
Brbti, M.K. 

CoTiON, L.J. yTee Benpor. 
BowsN, L. J. 

April 16, 20. 

Salvage—Life Salvage — Ship lost — Special Agreement, 

Appeal from a decision of Sir R. Phillimobe allowing 
a demurrer to a statement of claim. 
The steamer Mary Louisa, while on a voyage from 
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Newcastle to New York^ observed the steamer Renpor 
eigiuilliiig for assistance. The ReDpor had been stoye in 
bj ice which she liad encounterea, and was making a 
good deal of water. The folloiinng agreement was then 
entered into at the reqnest of the captain of the Renpor: 
* It is hereby agreed between Thomas Gibb, master of 
the steamer Mary Louisa, and Robert Osbom, master of 
the steamship Kenpor, that the above steamer Mary 
Louisa agrees to stay by me, until I am in a safe position 
to f?et to port, for the sum of 1^200^., mj vessel being 
badly holed in starboard bow near collision bulkhead.' 
The captain of the Mary Louisa had received orders not 
to render salvage services except to save life. The Mary 
Louisa lay by the Renpor during the night, and subse- 
quently, signals of distress having been made, took her 
crew on board. The Renpor soon afterwards sunk. The 
action was to recover the 1,200?. due under the agiee- 
ment, or such other sum as the Court might think just. 

Sir R. FhiUimore allowed a demurrer to a statement 
of claim in which the above facts were sdleged. 

The plaintiffs appealed. 

A, Charles, Q,U., and Oainsfard Bruce for the plain- 
ti£b. 

JF. Phiaimare, for defendants, was not called on. 

Their Lobdships dismissed the appeal; holding that 
something more than life must be saved to entitle salvors 
to life sfdvage, and that, as nothinar had been saved 
which would realise a fund out of wnich salvage could 
be paid, the plaintiflB could not recover; also that the 
agieement meant that the Mary Louisa was to remain 
by the Renpor until she was in a safe position to get to 

Sort; but under the circumstances, in order to make the 
efendants liable, the words ' or sinks ' would have to 
be read into the agreement. 



1 



POUWTHBT V. OlATTOK. 



C&urt of Ai 

Bbstt, L.i 

BowEV, L. J. 
April 18, 19, 20. 

EaUwoff Company — Mtnet — Lands eompuhorHy taken 
by RailtDay Company sold as superfiucus Lani—Right 
to Support ofSurfaoe — RaQways Glauses Consolidation 
Act, 1846, ss, 77, 78, 79. 

Appeal from a decision of the Divisional Court, 
discharging a rule for a new trial, which raised the aues- 
tion whether the purchaser of superfluous lands, wnich 
had been compulsorily taken by a railway company under 
the Railways Clauses Consolidation Act, 1845, acquires 
a right of support as against the owner or lessee of the 
mines and minerals under the surface. 

At the trial, Wiluaxb, J., directed the jury that a 
purchaser of land sold as superfluous land by a railway 
company, and ori^ally purchased by them under the 
powers of the Railwavs Clauses Consolidation Act, 1845, 
had the same right of support as an ordinary purchaser 
of knd. The jury found a verdict for the plaintiff! The 
Divisional Court (DsmcAir, J. ; MAinsTT, J., dis- 
sentiente) discharged a rule nisi for a new trial granted 
upon the ground of misdirection. 

The demdant appealed. 

Jdf, Q,C,, and Bosanqtiet, Q,C., for the defendant. 

ff, Matthews f Q,C,f and Poyser for the plaintiff. 

Their Losdships allowed the appeal ; holding that the 
rights of the railway company were governed by sec- 
tions 77, 76, and 79 of the Railways Clauses Act, 1845 ; 
that the company had an option to purchase the land 



either with or without the minerals, and, in de&ult of 
such purchase, the owner of the minerals might work 
them to the utmost extent as against the company, who 
however, by payment of compensation, could prevent the 
mines being worked, if by so doing the railway would be 
injured ; and that the plaintiff, as purchaser from the 
railway company, acquired no greater rights than the 
company possessed. 



Wall v. Taylor. 
Wall v. Mabtdt. 



Covrt of Appeal* 

Bbeti, M.R.| 

Cotton, L.J. 

Bower, L. J. 

AprU 24. 

Musical Composition— Sole Liberty of performing — 
JNace not of Dramatic Entertainment — Penalty^ or 
Damages-^ ^ 4 Wm, IF. c. 15, s. 2—5 ^ 6 Vict, c. 
45, ss. 20, 21. 

Appeal by the defendants from the Queen's Bench 
Division. 

The case is reported 51 Law J. Rep. Q.B. 547. 

This appeal raised the question whether the owner 
of the sole liberty of representing or performing a 
musical composition, which is performed without pemus- 
sion at a place which is not a place of dramatic enter- 
tainment, can recover the penalty given by 8 & 4 Wm. 
IV. c. 15, B. 2, or whether he can only recover damages. 

The Queen's Bench Division gave judgment for the 
plaintiff for the penalty. 

The defendants appealed. 

Wilberforce and Fox for the defendants. 

FUUm for the plaintiff. 

Their Lobbbhips (Cottot, L.J,, dissenting) affirmed 
the judgment of the Queen's Bendi Division, without 
costs. 



'Re LssLiB. Leblik v. Fbhtch. 



HIGH COURT OF JUSTICE, 

Chancery Division. " 

Fbt,J. 

March 13. 

PSABSOK, J. 

April 20. 

Folioy — Premiums — Salvage^Lien — Sutband and 
Wife. 

Shortlv before the marriage of Mr. and Mrs. Leslie, 
Mrs. Leslie had efl^ted a policy on her own life for 
5,000/. Mr. Leslie paid all premiums during the cover* 
ture. He predeceased his wife. On the occasion of the 
marriage of their daughter with a Mr. Trevelyan, Mr. 
and Mra. Leslie had joined in assigning the policy to 
trustees of a settlement then made to secure the pay- 
ment of a sum of 6,000/., which Mr. Leslie covenanted 
to pay to the trustees on the death of Mrs. Leslie. 
Mr. Iieslie covenanted with the trustees to pay the pre- 
miums durinff his own life. The question in tnis action 
was whether Mr. Leslie's estate was entitled to a lien 
on the policy for the amount of the premiums. 

Cozens-Hardy, Q.C., and C. T. Simpson for the 
plaintiff, the representative of Mr. Leslie. 

Cookson^ Q,C.f and Macrae for Mrs. Leslie. 

Medd for the trustee of Mrs. Trevelyan's settiement. 

OlassCf Q.C., and Gardiner for other parties. 

April 20.— PEABSoy, J., gave the juogment of Fbt, 
L.J., to the effect that there was no hen. 
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Chancery Division^ 

Kat, J. }• GovLD V, Tripp. 

Aprils. 

Jtenewahle Leaseholds — Impossibility of JRenewal — Fund 
for Renewal — Tenant for Life and Eemaindemian, 

By an indentnie dated June 21, 1883, K. F. Gould 
assigned certain leaseholds to trustees for the residue of 
a term of twenty-one years upon trust out of the annual 
proceeds to pay the rents reserved by the lease or 
any renewed lease, and on further trust to renew the 
lease as often as |it should be renewable by the custom 
of the Dean and Chapter of Exeter, who were the 
lessors ; and for that purpose out of the annual proceeds, 
or by other ways and means, to raise moneys for the 
expenses of renewal, and to pay the residue of the 
annual proceeds to G. J. Gould and W. Gould, as 
tenants m conmion. 

By his marriage settlement, dated June 22, 1883, G. 
J. Gould assigned his moiety of the leaseholds to trustees 
on trust for himself for life, and after his death for his 
wife, with remainders in trust for their children and 
issue. By a later deed the leaseholds were assigned in 
moieties, one moiety being assigned upon the trusts of 
the marriage settlement 

B. F. Gould and G. J. Gould died in 1838 and 1853 
respectively. 

From the date of the marriage settlement the trustees 
set aside a fund for renewal, and renewed the lease from 
time to time up to 1862, the last renewal being for 
twenty-one years from November, 1861. In 1867, 
owing to alterations in the laws as to ecclesiastical pro- 
perty, it became impossible to obtain any further re- 
newal of the lease, which accordinglv expired in Novem- 
ber^ 1882. Meanwhile the trustees had continued to set 
aside a yearly sum out of the proceeds of the settled 
moiety; and, at the date of the expiration of the 
lease, the accumulations amounted to the sum of 
1,6621 18s, Sd. 

This was a special case, raising the question whether 
the accumulated fund should he treated as income or 
capital. 

Badcockf for persons entitled to life interests under 
the settlement, contended that so much of the fund as 
represented rents which had accumulated during the life 
interests should be treated as income. 

Northmore Lawrence, for the remaindermen, claimed 
the whole fund as capital. 

Ingle Joyce for the trustees* 

Badcock in reply. 

Kat, J., held that so much of the accumulated fund 
as consisted of rents retained from time to time by the 
trustees must be treated as capital. 



ivision, 1 
.J. ^W: 
51. J 



ILLIAMS V, MiTEBELL. 



Chancery Division, 

Pbakson, ' 

AprU 21 

WiU—Oift cf real and personal Estate by dijfferent 
Clauses in one Mass^Contingent Interest — Interim 
Income of real Estate— Mixed Fund, 

Further consideration. 

Qeoxge Bumble, by his will dated December 16, 1844, 
devised the residue of his real estate to trustees, in trust 



for his wife, Betsey Bumble, for life ; and, after her 
death, upon trust to apply such part of the rents as 
should be necessary for the maintenance of his daughter, 
Elizabeth Bumble, imtil she should attain twentj-one, 
and, upon her attaining that age, in trust for her for life ; 
and, after her death, upon trust to convey to her child 
and children who should attun twenty-one ; but, if no 
child should attain twenty-one, as she should by deed or 
will appoint. 

And the testator gave the residue of his persoDal 
estate to the same trustees upon trust to convert and 
invest, and to pay the income to his wife for life ; and, 
after her death, to his daughter for life ; and« aftcHr her 
death, upon trust to pay to her child and children who 
should attain twenty-one ; but, if no child should attein 
twenty-one, as she should by deed or will appoint. 

Elizabeth Bumble, the only child of the testatory 
married, and attained twenty-one, in the lifetime of her 
mother, survived her mother, and died in the year 18C6, 
leaving the plaintiff, her only child, who was still an 
infant. 

The action was brought for the administration of the 
testator's estate. 

Biggins, Q.C., and Gaselee, for the plaintiff, the heir- 
at-law, submitted that the intermediate rents of the real 
estate during the period between the death of the 
plaintiff's mother and the absolute vesting of the real 
estate belonged to the plaintiff as heir-at-law. 

Cookson, Q. C, and JSlakesley for the defendant^ Gharlea 
N.Williams. 

Cozens-Sardy, Q,C,, and StaUard for the other de- 
fendant. 

Pbabson, J., held that the testator had really mixed 
up the whole of his real and personal estate in one mass. 
Tiie intermediate rents of the real estate must, there- 
fore, be accumulated, and did not belong to the heiiHit- 
law. 



Queen*s Bench Dimsion,\ABnkTR v. Tex Nokth-East 
April 20. J Raiiwat Ookpajt r. 

Malicious Froseoution — Preliminary Questions for Jury 
'—Onus of Proof 

Rule by the plidntiff for a new trial as u^n a verdict 
against the evi(]knce, and for misdirection, m an action 
for malicious prosecution. 

At the trial before Cave, J., at the Burham Summer 
Assizes, 1882, the judge told the jury, in leaving to 
them the questions which it was for them to decide, 
that the plamtiff must satisfy them that the defendants 
did not use reasonable care to find out the true state of 
the case, and did not honestly believe the case which 
they prosecuted. 

The Sdioitor-Oeneral {Sir F. HerseheU), O. Brues^ 
and Walton showed cause. 

Sir H, Gifard, Q,C,, and M'Clymont supported the 
rule. 

The CouEX (Grove, J., and Lopes, J.) held that 
there had been a misdirection in regard to the onus of 
proof. 

Bule absolute for new trial. 
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HOUSE OF LORDS. 

JEToiMs of Lords, 1 Chttbchwabdenb, &c., of Wxst 
Apnl34. J II AX 9. Iles. 

Poor Rate — Rating of Oumer$ under Sturges Browne^s 
Act (60 Geo. IIL c. 12), s. 19. 

The defendants appealed from the decision of the 
Court of Appeal, reported 61 Law J. Rep. Q.B. 17 ; 
L. R. 8 Q.B. Div. eo. 

Meadows White and Mugliston for the appellants. 

The respondents did not appear. 

Their Lobdships (Lord Blaokbttrn, Lobd Bbak- 
WELL, and LoBD Fitzgebaxd) dismissed the appeal. 



^"lIS^J^ 1 Co«x ANB Son. r. i Jbb. 

Marine Insurance — Warranty ^free from' Capture and 
Sekure ' — Seimtre for barratrous Breach of Beoenue 
Laws. 

The plaintifis appealed from the decision of the Court 
of Appeal, reported 61 Law J. Rep. Q.B. 468 : L. R. 
9 Q.B. Div. m. 

The action was brought on a policy of marine insur- 
ance, containing a warranty 'free from capture and 
seizure.' The ship insured was seized by the Spanish 
reyenue authorities for smuggling ; and the plaintiffs >had 
to pay a large sum of money to procure her release. The 
smuggling was the barratrous act of the master ; and the 
question was, whether the seizure, being the consequence 
of barratry, was exempted from the warranty. The 
Courts below held that it was. 

Webster, Q,C., Myburgh, and Tgser for the appel- 
lants. 

Cohen, Q.C, and J, G. Barnes, for the respondent, 
were not called upon. 

TOL. xvm. 



Their Lordships (Lobd Sxlbobne, L.C., Lord Blaos- 
BJTRN, Lord Bramwell, and Lord Fitzgerald) affiimed 
the judgment appealed from, with costs. 



House of Lords. 1 The Law Societt v. Waterlow 
April 80. y Brothers Sc Latton. 

May 1. J The Sake v. Skinitbb. 

Solicitor—Proctor'-Acting as Proctor-^ ^7 Vict, c, 73, 
s. 2—23 * 24 Vict. c. 127, s. 26-40 ^ 41 Vict. c. 02, 
ss, 2, 3 — Rules of Prohate, Divorce, and Admiralty 
Division. 

These were appeals from the decisions of the Court of 
Anpeal, reported 61 Law J. Rep. Q.B. 249; L. R. 
9 Q.B. Di?. 1, which reversed judgments of the Queen's 
Bench Division. 

The actions were brought for penalties for acting as 
proctors without qualification. 

The respondents in each case were law stationers, who 
acted for solicitors in taking papers to the Probate Re- 
gistry at Somerset House in connection with the probate 
of wills, and receiving probates when made out. Li 
case difficdties arose in the course of the proceedings, 
they were reported to the solicitors, in whose names 
everything was done. 

Messrs. Waterlow acted for country solicitors; Skinner 
for town solicitors. 

The Court of Appeal held that the respondents merely 
acted as messengers in matters not requiring the personal 
attAudance of qualified solicitors or proctors. 

Sir H. Oiffard and O. A. Fitzgerald (R. T. Reid and 
Woodfall with them) for the appellants. 

Sir H. James, A. O. Willis, Q.C, and Finlay, Q.C, 
for Messrs. Waterlow; and E. Clarke, Q.C., and 
Bremner, for Skinner, were not called upon. 
Q 
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Their Lobdships (Lobd Selbokitb, L.G., Lobd 
BLACSBTTRNy LoBD Bravwbll, and Lord Fitzgerald) 
affirmed the judgment in both cases, with costs. 



COURT OF APPEAL. 



► JEr parte Spiers. In re Gibson. 



Court of Appeal, 

BaGG ALLAY, L.J, 

OOITON, L.J. 

Fry, L.J. 

April 12. 

Bankruptcy FetUion—Dehtor Abroad— Substituted Ser- 
vice — Intent to defeat or delay Creditors — Bankruptcy 
Act,' 1869, s. 6, subs. S— Bankruptcy Rules, 1870, 
ItuLei 61, m. 

On January 29 Sniers presented a^inst Gibson, who 
-was not a trader, a oankruptcj petition, founded upon 
an alleged act of bankruptcy committed by him in depart- 
ing and remaining out of England, with mtent to defeat 
or delay his creditors. After hearing evidence as to the 
dep|arture of the debtor, the registrar made an order 
giving the petitioner leave to serve sealed copies of the 
petition and order upon the debtor personally in Canada, 
where he had gone. 

The petitioner then applied, under Rule 61 of the 
Bankruptcy Rules of 1870, for leave to serve the peti- 
tion by leaving a sealed copy of it with the debtor's wife 
in England, or with an a^ult inmate at his usual or last- 
known place of residence or business, or by advertise- 
ment in the London Gazette and the Times. 

The registrar refused the application, and the petition- 
ing creditor appealed. 

Herbert Eeed, for the appellant, contended that the 
Court had power to make the order under Rule 61, 
which provides that, if the Court is satisfied that the 
debtor is keeping out of the way to avoid service 
of a petition, it may order service to be made by 
delivery of the petition to some adult inmate at his 
usual or last-known place of residence or business, 
or may order that a notice be gazetted re(}uiring the 
•debtor to appear at the hearing of the petition on the 
day named, and that such notice shall be deemed to be 
served upon the debtor. He admitted, however, that 
there was no evidence to show that the proposed mode 
of service would be 'effectual or sufficient' within 
Rule 66, by which, where a debtor petitioned gainst is 
not in England, the Court may, upon being satisfied that 
the service will be effectual or sufficient, order service 
to be made in such manner and form as it shall deem fit. 

Their Lordships affirmed the order of the registrar. 
They thought that, although a debtor has departed out 
of England with intent to defeat or delay his creditors, 
it is not a necessary inference that he is keeping out of 
the way to avoid service of a bankruptcy petition on 
him. They declined to extend Rule 61 *, and, therefore, 
dismissed the appeaL 



sir, L. J. f 
ril 26. J 



Hemmingb v. Williamson. 



Court of 
BrbtTj 

BoWBWj 

April 

Vestry — Person interested^ Contract with Vestry — 
Penalty for acting after ceasing to be Member — 18 ^ 19 
Vict c. 120, M. 64, 60. 

Action to recover penalties under the Metropolis Local 
Management Act, 1S66, s. 64, from the defendant for 



acting as a vestryman while interested in a contract 
made with the vestry. 

The defendant's brother had entered into a contract 
with the yestiy of St. Mary, Islington, for the watering, 
cartage, and horse hire required by the vestry. The 
defendant advanced money to his brother to enable him 
to carry out the contract. The repayment of the advance 
was secured by the assignment of the contract to the 
defendant by his brother. After the assignment, the 
defendant was elected a vestryman, and attended five 
meetings of the vestry. It was proved, at the trial, tiiat 
an attendance or signature book was provided by the 
vestry at even^ meeting, in which each member, includ- 
ing the defendant, who attended the meeting signed his 
name. There was also another book, signed by two 
members of the vestry, in accordance with tiie provi^ons 
of section 60 of the Act of 1866, in which was entered 
the minutes of the proceedings, and also the names of 
the members who signed the signature book, the latter 
names being copied by the clerk to the vestry into the 
minute book. The jury, under the direction of Pol- 
lock, B., found a verdict for 260/., being a penalty of 
60/. for each meeting at which the defendant had been 
present. 

The defendant moved a Divisional Court (Grove, J., 
and Smith, J.) for a rule nisi, calling on the plaintiff to 
show cause why the verdict and judgment entered for 
the plaintiff should not be set aside and entered for the 
defendant. 

The Divisional Court refused the rule nisi, 

T, Salter, Q,C. (with him Joyce), now applied to the 
Court of Appeal to grant a rule nisi. 

Their Lordships refused the application ; holding that 
section 64 applied to the case of a person who, being a 
vestryman, is interested in a contract made with the 
vestiy, and acts as a vestryinan, notwithstanding that 
the contract vras made before he was elected ; that the 
defendant was interested in a contract made with the 
vestry within the meaning of section 64 ; and that the 
signature book and minute book signed by the two 
members, in accordance with section 60, were evidence 
of the defendant having acted as a vestryman. 



The Madeley Uniok v. The Bbidg* 
EORTH Ubion, 



Court of Appeal. " 

Bbett, M.R. 

Cotton, L.J. 

BOWBN, L.J. 
April 24, 26, 27.. 

Poor — Settlement — Abolition of derivative Settlements — 
39 ^ 40 Vict. c. 61, s. 36. 

Appeal from a judgment of the Queen's Bench Divi- 
sion, reported 62 Law J. Rep. M.C. 17, upon a case 
stated by the Recorder of Bridgnorth, which raised the 
question whether imder section 36 of the Divided Par- 
ishes and Poor Law Amendment Act, 1876, which 
abolished in general derivative settlements, an order of 
removal of a wife, and three children under the age of 
sixteen, is justified by proof that the father of the wife's 
husband was bom in the union to which the removal is 
made, and that neither the husband nor his &ther ac- 
quired a settlement in his own right. 

The Recorder quashed an order by which two justioes 
had adjudged the last place of settlement of the wife 
and three cluldren of a pauper to be in the parish of 
Madeley. 

The Queen's Bench Division (Field, J., and Cavx, J.) 
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affirmed the dedsion of the Becorder. The Bridgnorth 
Union appealed. 

Jelfy Q.C, and Spwrman for the appellant union. 

Bosanquet, Q,C.f and Kenyan for the respondent 
union. 

Their Lobbships dismissed the appeal ; holding that, 
under section 85 of the Act, an inquiry into the settle- 
ment of a pauper's grandfather could not properly be 
entered into; and, consequently, that the decisions of 
the Becorder and of the Queen's Bench Division were 
right. 



Saitdbbs Brothers v. 
& Oo. 



Maclsak 



Omrt of Appeal, 
Bbbtt, M.R. 
Cotton, L. J. 
BOWRN, L.J. 
April 6, 6, 28. 

Bills of Lading — ISxecuiion in Triplicate — Validity of 
Tender ofttoo of three Sets, 

Appeal from the judgment of Pollock, B., after trial 
with jury. 

Action for non-acceptance of, and non-payment for, a 
cargo of iron rails sold to the defendants by the plaintiffs, 
under a contract made in London, by which the plain- 
tiffs were to deliver the rails at Philadelphia, payment 
to be made in net cash in London in exchange for bills 
of lading of each cargo or shipment. The rails were 
shipped from Bussia to Philadelphia, where the ship 
amved on August 19, and completed discharging her 
cargo on August 26. On August 3 the plaintiff tend- 
ered two copies of the bill of lading, which was drawn 
in three sets, to the defendants; but they refused to 
accept them. The plaintifis then procured the third 
cop^ from Busna, and, on August 9, tendered all three 
copies to the defendants, who refused to accept them on 
the ground that they could not then forward them so as 
to reach Philadelphia before the arrival of the ship with 
the cargo. 

Pollock, B., gave judgment for the defendants. 

The plaintiffs appeal^. 

The Solicitor' General and Wills for the plaintiffs. 

Webster, (2.C, and Moulton for the defendants. 

Their Lordships, having reserved judgment, allowed 
the appeal, holding that the tender, on August 8, of the 
two copies of the bill of lading was a valid tender. 



HIGH OOUBT OF JUSTIOE. 



Chancery Division, 1 

Pollock, B. VSe Dxfbieb. Nobbov v. Levy. 
April 27. J 

Estoppel — Judgment — Pleadings — Waiver, 

In this case the plaintiff sued, in the names of himself 
«nd wife, certain trustees; he sought to impeach an 
ante-nuptial agreement. The same issue was raised by 
him as defendant in an action of Nordon v. Nordon, 
brought by his wife, for specific performance of the 
agreement to which the defendants in this action were 
parties. The pendency of Nordon v. Nordon was 
pleaded by the statement of defence in this action. 
Before this trial, Nordon v. Nordon was decided by Mr. 
Justice Ohitty, and he upheld the agreement 

MigginSf Q.Cf and Benshaw, for the defendants. 
Bought to use the judgment of Ohitty, J., as an 
estoppeL 



The plaintiff, in person, argued that the defendants, by 
not pleading the judgment by amendment, had waived 
their right to an estoppel. 

Pollock, B., held that the plaintiff was estopped. 



Queen^s Bench Division, 
March 3. 



} 



Syessdvs v, Wallacs 
Brothers. 



Marine Insurance — General Average — Port of Refuge — 
Expenses of warehousing and reloading Goods and 
leaving Port, 

When a vessel goes into a port of refuge in consequence 
of an inj ury, whemer that injury is the subject of general 
or particular average, the expenses of warehousing and 
reloading goods necessarily unloaded for the purpose of 
repairing the injury, and expenses incurred for pilot- 
age and other charges in leaving the port, are the subject 
ot general average. 



Queen's Bench Division, 
April 28. 



■1 



Be an Application by The 
Great Western Bailwat 
OoMPAKT v. The Hales- 
owBK Bailwat Company. 



BaUtoay Commissioners — Jurisdiction — Agreement to 
refer — 'Confirmed and made binding ^ by and scheduled 
to Act — Reference * required or authorised * by any Act 
— Completion of Works to Satisfaction of Engineers — 
Condition precedent—Se ^ 37 Vict, c, 48, s. 8. 

Argument of rule calling upon the Halesowen Bail- 
way Company to show cause why a writ of prohibition 
should not issue restraining further proceedings in the 
matter of an application by them to the railway com- 
missioners against the Great Western Bailway Company 
and the Midland Bailway Company, and in the matter 
of an order made thereon, on the ^und that the rail- 
way commissioners had no jurisdiction. By the Hales- 
owen and Bromsgrove Branch Bailways Act, 1866, s. 37, 
it is enacted that : * The heads of agreement, bearing 
date April 29, 1865, between Edmund Kell Blyth on 
behalf of the company of the first part ; Samuel Carter 
on behalf of the Midland Bailway Company of the second 
part ; and John Young on behalf of the Great Western 
Bailway Company of the third part; which heads of 
agreement are set forth in schedule 1 to this Act, are 
hereby confirmed and made binding on the said com* 
panics respectively.' By cUiuse 1 of schedule 1 it is pro- 
vided that: 'The Halesowen Company agree, at their 
own expense, to make and complete tne railways, 
stations, buildings, and worim by this Act authorised, 
including a terminal station at Halesowen, with the 
necessary conveniences thereto, and proper sidings at the 
juflction with the Midland Bailway for the convenient 
interchange of traffic in passengers and goods, to the 
satisfaction of the respective engineers of the three above- 
named companies ; or, in case of their difference, to the 
satisfaction of an engineer to be, on the application of 
the three companies, or any two of them, appointed by 
the Board of Trade; the works to be completed for 
a single line of rails, with land and over bridges 
for a double line.' By clause 2: 'From and after 
the time when the railways are so completed and 
authorised to be opened for public traffic, the Mid- 
land Oompany and uie Great Western Company at all 
times, at their own joint expense and risk, snail main- 
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tain, manage, man, stock, work, and use the Halesowen 
line and works.' By clause 18 : * All differences be- 
tween the three companies, or any two of them, and all 
questions as to the carryingr into effect of the provisions 
of this arrangement, shall be determined by arbitration 
under the I&dlway Companies Arbitration ^^^^ 1859, 
by a single arbitrator, to be, if not agreed on, appointed 
by the Board of Trade, with ample powers. By 86 & 37 
Yict. c. 48, s. 8 : ' Where any difference between rail- 
way companies ... is, under the provisions of any 
general or special Act, . . . required or authorised to bie 
referred to arbitration, such difference shall, at the in- 
stance of any company party to the difference, and with 
the consent of tiie railway commissioners, be referred to 
the commissioners for their decision in lieu of being re- 
ferred to arUtration.' ' 

The Halesowen Railway Company applied to the rail- 
way commissioners for an order enjoining the Midland 
Railway Gompani^ and the Great Western Railway 
Company, at all times, at their own joint expense and 
risk, to maintain, manage, man, stock, work, and use the 
Halesowen line and works. 

The Great Western Company objected that the Hales- 
owen Company had not constructed certain platforms 
and waiting-rooms at the junction with the Midland 
Railway ; and raised a preliminary question of law that 
the commissioners had no jurisdiction. 

On January 81 the commissioners gave judgment 
against the Great Western Company on the preliminary 
question. A rule niii to prohibit the Halesowen Com- 
pany from proceeding furtner having been obtained, 

The SoltcUor-Oenerai and Littler, Q,C. (with them 
Balfour Brotvn and XtMA-TTibon), now showed cause. 

The Attomef/'Oeneral and It. E. Webster, Q.C, (with 
them a, S, Wright), in support of the rule. 

Held, first, by Smith, j. (Gbovi, J., duhitante), that 
section 87 of the Halesowen Company's Act did not 
make the provisions of the agreement contained in the 
schedule to that Act ' provisions of any general or 
special Act,' and that, consequently, the commissioners 
had no jurisdiction to entertain the application. 
Secondly, by the Oottbt (Qrovb, J., and Smith, J.), 
that, it not being alleged in the application that the 
works were completed to the satisfaction of the 
engineers, the commissioners had no jurisdiction to 
entertain it. 

Bule for prohibition made absolute, toith coeta. 



Queen', Ben^^vieum. J jj, w. A. Febstok. 

Solicitor — Retainer — Preliminary Inquiry before Police 
Magistrate — PrioUege from Arrest — Attachment for 
Contempt of Court. 

Referred from chambers to a Divisional Court. 

This was an application to release a solicitor from 
custody who had been arrested under a writ of attach- 
ment for not complving with an order made by Mr. 
Justice North for the delivery up of certain papers 
and payment of costs. It appeared that the solicitor in 
question had been retained to defend Gallagher and 
others at a preliminary inquiry before Sir J. Ingham, 
under 11 & 12 Vict. c. 42, and was arrested whilst re- 
turning home from the Police Court. 

Wgatt Hart now moved for the discharge of the 



prisoner on the ground that he was at the time of lus 
arrest privileged, as an advocate, from being arrsBted. 

A. T. Lawrence, eontrh, contended that the privily 
from arrest did not extend to a preliminary inquiry 
before a magistrate under Jarvis*s Act, nor yet to an 
attachment for disobeying an order of the High Court. 

A, Cock appeared for the sheriff, but took no part in 
the argument. 

The CoiTBT (Gbovx, J., and STBPHBir, J.) held tliat 
the privilege from arrest did not exist where there was 
an attachment for contempt in disobeying an order of 
Court. The Court abetainM from expressing any opinion 
as to whether privily from arrest extended, under any 
circumstances, to preUminary inquiries before justices. 

Application refuMecL 



V, JjLCKBOIf 

Todd. 



ABB 



Queen^s Bench Division. \ Gbbobkb 
May 1. J 

Master and Workman — NegUgenee of Superintendent — 
Foreman engaged in manual Labour — ' Whilst in the 
Exercise of Superintendence* — 18 ^ 44 Ftc^. c. 42, 
8. I, subs. 2. 

Appeal from Shoreditch County Court. 

This was an action brought under section 1, subsec- 
tion 2 of the Employers* Liability Act, 1880. which 
enacts : ' Where, after the commencement of this Act, 
personal injury is caused to a workman ... 2. By 
reason of the negligence of any person in the service of 
the employer who has any supermtendence entrusted to 
him, whilst in the exercise of such superintendence/ 
the workman shall have the same right of compensation 
against the employer as if he had not been in the service 
of the employer. 

The facts of the case were that a house in Fish Street 
Hill had been gutted for the purpose of rebuilding. 
Two galleries had been erected opposite to one another 
on the inside walls about seven or eight feet apart ; and 
there were men at work on the basement below. 
Thomas, the foreman, standing in one of the galleries, 
launched a plank to a workman named Collier, standing 
in the opposite gallery, at the same time calling to him 
to take that plank. Collier could not get a sufficient 
hold of the plank to poise it, and the further end fell and 
knocked down a piece of shoring which struck and 
injured the plaintiff Osborne, who was one of the men 
at work below. 

It was admitted that Thomas was a person who had 
superintendence entrusted to him within the definition 
given in section 8 of the Act. 

The County Court judge, who tried the case without 
a jury, found that Thomas had been guilty of negligence 
whilst in the exercise of superintendence ; and gave the 
plaintiff 501. damages. 

A rule nisi for a new trial had been obtiuned, on the 
ground that Thomas was not guilty of negligence whilst 
in the exercise of superintendence. 

Nasmyth now showed cause. 

Ruegg in support of the rule. 

The CotTBT (Denmak, J., and HiWEnra, J.) held that 
the foreman's order to Collier to take the plank was 
given in the exercise of his superintendence ; that that 
order was given negligently, and that it caused the 
injury to the plain tin ; and, consequently, that the rule 
ought to be discharged. 

Rule discharged, toith costs ; leave to appeal 
refused. 
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COURT OF APPEAL* 

Court of Appeal, * 

Fbt,L.J. /« re Chappie. 

April 2Q, 

Bill of Sale — Hegistration — Possession, Order , or Dispo- 
sition—Bills of Sale Act, 1878, s, 20—Bills of Sale 
Act, 1882, M. 8, lb—Bankruptcy Act, 1860, s. 16, 
suhs. 5. 

This was an appeal from a decision of Mr. Registrar 
Miuray, sitting as Chtef Judge, and raised a question 
as to the retro«>ec1ive effect of section 15 of the Bills 
of Sale Act, 1882. On September 18, 1882, Chappie 
executed a bill of sale of furniture and other chattels to 
one Betts for 200/. The bill of sale was duly regis- 
tered under section 8 of the Bills of Sale Act, 1878. 
On November 2 Chappie committed an act of bank- 
ruptcy by filing a li(juidation petition. Section 20 of 
the Act of 1878 provides that ' chattels comprised in a 
bill of sale which has been, and continues to be, duly 
registered under this Act, shall not be deemed to be in 
the possession, order, or disposition of the grantor.' This 
section and section 8 of the same Act are repealed by 
section 16 of the Act of 1882, which, however, provides 
that ' this repeal shall not affect the validity of any- 
thing done or suffered under the principal Act (1878) 
before the commencement of this Act ' (November 1, 
1882). And section 8 of the Act of 1882 enacts that 
^ this Act shall, so far as is consistent with the tenour 
thereof, be construed as one with the principal Act 
(1878); but, unless the context otherwise reauires, 
shall not apply to any bill of sale duly registered before 
the commencement of this Act.' The question was, 

VOL. xrni* 



whether the goods comprised in the bill of sale, which 
was registered before the commencement of the Act of 
1882, were to be deemed in the posseasion^ order, or dis- 
position of the grantor, in which case they would be 
the property of the trustee in the liquidation; or, 
whether the bill of sale holder was entitled to the goods 
under section 20 of the Act of 1878, notwithstanding 
the repeal of that section by section 16 of the Act of 
1882. The registrar decided that section 16 was not re- 
trospective; and, therefore, that the trustee was not 
entitled to the goods. 
The trustee appealed. 

Cooper Willis, Q.C, and F. Cooper Willis for the 
appellant. 

Winslow, Q.C, and Lyon, for the respondent, were not 
heard. 

Their Lobbships held that the words of the section 
were very clear. Section 20 was repealed in such a way 
as not to apply to a bill of sale duly registered before 
the commencement of the Act of 1882, unless the con- 
text otherwise required. Here there was nothing in 
the context contrary to the continued existence of sec- 
tion 20 with regard to a bill of sale so registered. Hie 
appeal, therefore, must be dismissed. 



Court of Appeal. "I 
Brett, M.R. 

Cotton, L.J. J-The Eun. 
BOWBN, L. J, I 
May 4. J 

Lien, Priority of— Damage — Wages earned gubsequently 
to CoUisfian, 



Appeal from a 
ported 61 Law J. 



J of Sir R. Phillikobb (re- 
epT P. D. & A. 77), upon a special 
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case, which raised the questioD whether the owners of a 
ship who have recovered judgmeDt Sj^ainst a foreijs^ 
ship in an action for dama^ by collision, have a prior 
rignt against the proceeds of such ship to seamen who 
have recovered juagment against the same ship for wages 
earned after the collision. 

Sir R. Phillimore held that the owners of the damaged 
ship had such prior right against the claim of the 
seamen. 

The seamen appealed. 

W. Phillimore for the appellants. 

Hcdlf Q,C., and Stokes, for the respondents, were not 
called on. 

Their Lordships dismissed the appeal, holding that 
the case was governed by the Linda Flor, Swa. 309, 6 
W. R 197. 



In re Alfretok's Trust Estates. 



HIGH COURT OF JUSTICE. 



Young v. Walliwgford. 



Chancery Division, ] 

Bacon, V.O. ] 

May 1, 2. J 

Solicitor and Client-^Mitrepresentation inducing Client 
to advance Money on Mortgage — Death of Solicitor — 
Personal Action, 

In 1869 the plaintiflF advanced 1,000/. to Sympson, on 
mortgage. Hamlin, a solicitor, who acted for both 
parties, negotiated the loan ; and the plaintitf alleged 
that he advanced the money, which was paid through 
the hands of Hamlin, on the representation by Hamlin 
that the plaintiff would have an ample security, being a 
first charge on about eleven acres of fee simple land, 
with farm buildings, of which Sympson was seised in 
fee simple, free from incumbrances. The deed of mort- 
gage prepared by Hamlin contained recitals to this 
e^ct. Sympson died in 1879, and made Hamlin his 
executor and devisee in trust. Hamlin died in 1881, 
and made the defendants his executors and devisees in 
trust. After Hamlin's death, the plaintiff ascertained 
for the first lime that part of the land comprised in his 
security was leasehold for lives, and not fee simple ; and 
also that Hamlin had a prior mortgage for 500/. on part 
of the land. Ho then brought this action, claiming 
repayment of the 1,000/. from Hamlin's estate, and that 
Hamlin's mortgage for 500/. might be postponed to that 
of the plaintiff, and also foreclosure and sale of the pro- 
perty comprised in his mortgage. As against Hamlin's 
estate, the defendants, amongst other defences, conteaded 
that the plaintiff had shown no right of action which 
was enforceable after the death of Hamlin and against 
his personal representatives. 

Marten, Q. C., and Badcock for the plaintiff. 

Millar J Q.C., and Theodore Bihton for the defendants. 

Marten replied, 

Bagon, V.C, held that the misrepresentation by 
Hamlin was established on the evidence ; but that the 
cause of action was not maintainable, since it was not 
brought in Hamlin's lifetime. His lordship, therefore, 
dismissed so much of the action as sought to charge 
Hamlin*s estate; and gave judgment for foreclosure, 
with a declaration postponing Hamlin's mortgage for 
500/. to the plaintiff's mortgage. 



Chancery Division, 

Kat, J. 
April 13, 14, 16. 

Power — Appointment — Construction of — Appointee 
whether entitled to share in unappointed Fund, 

Bj a settlement in 1842 lands were conveyed to 
trustees upon trust either in the lifetime of W. P. M. 
with his consent in writimr, or else not till after bis 
decease, to raise 12,000/. and pay the same unto and be- 
tween the two daughters of W. P. M. as he should by 
deed attested by two witnesses appoint, and in defi&ult 
of appointment to the two daughters equally, to be vested 
in them at twenty-one or marriage, and to be paid at 
such age or time* if the same should happen after the 
decease of W. P. M. ; but, if the same should happen 
in his lifetime, then immediately after his decease, ' un- 
less he should signify his consent in writing under his 
hand and seal that the said respective shares should be 
raised and paid in his lifetime.' 

In 1844 W. P.* M. by deed attested by two witnesses 
reciting the power and that he was desirous of making 
some immediate as well as future provision for his 
daughter E. (who was about to be married), appointed 
that the trustees should raise two sums of 6,(X50L and 
1,000/.,— the 5,000/. immediately, and the 1,000/. imme- 
diately after his decease — and pay the same to the said 
E. ' to the intent that the payment of the portion or 
portions of the said E. under the said settlement may as 
to the said sum of 5,000/. be accelerated and take effect 
according to the true intent and meaning of these pre- 
sents, anything in the said settlement to the contrary 
notwithstanding.' W. P. M. died without making any 
farther appointment. 

Kekexoich, Q,C,, and Hornell, and Righy, Q.C, and 
Bridgman appeared. 

Eat, J., held that E. was entitled to one moiety of 
the unappointed part of the 12,000/., in addition to the 
sums of 5,000/. and 1,000/. so appointed to hht. 



^'"^^■^"^""'l In re Hawthorne. 
April 0. 'May 7. J ««*=*» "• Massbt. 

Jurisdiction — Foreign Law — Bight to immovable Pro- 
perty situate Abroad depending on * Lex loci,* 

This was an action to recover a share of the proceeds 
of sale of a house in Dresden, which had been sold 
by the defendants' testator. The plaintiff's case was that 
upon the death of S. H., in 1^75, a share in the house 
descended to G. H. according to Saxon law ; that from 
G. H., according to the same law, it devolved upon the 
plaintiff; and that, by the same law, the defendants' 
testator, having sold the house, was accountable to the 

?laintiff*for a correspondiDg share of the purchase-money. 
*bis claim was denied by the defendants, who alleged 
that their testator was solely entitled. All the parties 
were resident within the jurisdiction. 

Oraham Hastings, Q,C., and Druce for the plaintiff. 

W, Pearson, Q. C, and Creed for the defendants. 

Bobinson, Q.C, and Jolije for other parties interested. 

Kat, J., held, this being a case of a contested claim 
to land situate in Dresden, where the question must be 
determined by the law of Saxony as to immovables, and 
where the only ground for instituting proceedings in this 
country was the fact that the defenoants were resident 
here, the Court had no jurisdiction to adjudicate on the 
case, and that the action must be dismissed. 
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Chancery DimtionA 

Eat, J* \ Jesse v, Llotd. 

May 7. J 

Jurisdiction — Settled Estate — Rebuilding Mansion House 
— Recouping Trustee Sums expended. 

By the will of J. Jesee, who died in 1863, estates 
were settled npon legal limitations under which the 
plaintiff was tenant for life. Soon after the testator^s 
death the mansion house wss humt down. The sole 
trustee of the will had expended, in addition to the 
insurance moneys, a sum of 2,000/. out of his own 
pocket in rehuilding the mansion house. It was ad- 
mitted that this expenditure was very beneficial to the 
estate. There were funds in Oourt of 497/. Ss, Sd, and 
545/. 6s, lid. Oonsols which were liable to be reinvested 
in land under the will. By the decree in this action an 
inquiry had been directed what sum was necessarv to 
complete the restoration of the mansion house, and now 
the same ought to be raised. A petition was presented 
by the trustee askinfr that the 2,000/. expended by him 
(which had been disallowed by the chief clerk) might 
be repaid to him by sale of the funds in Court and sale 
or mortgage of the settled estates. 

OraJwm Hasttngs, Q.C., and Levett for the petitioner. 

W. Pearson, Q*C., Sir Arthur Watson, and Lees 
Knowles for the respondents. 

Ejlt, J., held that the Oourt had no jurisdiction to 
order a sale or mortgage of the settled estates or to 
authorise the expenditure for the proposed purpose, even 
of moneys whicn were subject to a trust for reinvest- 
ment in land ; but, it appearing that the estate had been 
benefited by the outlay of the trustee to the full amount 
of the funds in Court, and that the outlay had been 
bondjide made under the impression that it would be re- 
paid out of the estate, his lordship, though considering 
the conduct of the trustee irregulajr, on the authority of 
Fgse V. Foster, 42 Law J. Kep. Chanc. 245, ordered 
that the trostee should be recouped his outlay to the 
extent of the funds in Court, but no further. 



Chancery Division, 1 

ChITTT, J. > SUTTOW I'. SuTToy. 

April 30. J 

Real Estate — Mortgage — Real Property Limitation Art, 
1874 — Land outside the Jurisdiction, 

Demurrer to plaintiff's amended reply. 

By indenture dated May 13, 1868, and made between 
the defendant of the one part and the plaintifi' s testator 
of the other part, real estate^ some of which was situated in 
England and the rest in Jamaica, was mortgaged to the 
plaintifi''s testator to secure 1,850/. and interest. The 
last payment in respect of the mortgage debt was in 
1869, within the twenty years*, but outside the twelve 
years*, limitation. The plaintiff, in his amended reply, 
stated that the EngUsh portion of the mortgaged here- 
ditaments had been sold before the passing of the Real 
Property limitation Act, 1874, and pleaded that that 
Act could not apply to land in Jamaica. 

To this amended reply the defendant demurred. 

Romer, Q,C,y and J, O. Wood for the demurrer. 

Macnaghten, Q,C., Etherington, and Chubb for the 
plaintiff. 

Chitxt, J., overruled the demurrer, and held that the 
words of section 8 of the Heal Property Limitation Act, 
1874, ' any sum of money secur^ by any mortgage,* 
meant ' any sum of money secured by any mortgage at 



ion, ) 

\ln 
7. J 



re Vatjohan. Halford v. Close. 



the time of the passing of the Act,* and that the words 
' any land * in the same section meant land within the 
jurisdiction. 

Chancery Division, 

Ohittt, J. 
April 30. May! 

WiU — Accumulation — TheUusson Act— Policy of Assur- 
ance — Application of Dividends for Premium, 

A testator, who died in 1839, by his will, dated in 1835, 
bequeathed to trustees 1,000Z. 3 per cent, consolidated or 
reduced annuities, and directed them to apply the 
dividends in ejecting a policy of assurance on the life of 
his son. 

The estate was insufficient to meet the whole of the 
bequest, and the trustees appropriated 957/. 89. 8d, re- 
duced 3 per cents, for the purpose, and applied the in- 
come to the payment of the premiums. The question 
arose whether tkie application of the dividends to the- 
payment of premiums was void as an accumulation 
under the TheUusson Act as from the expiration of 
twenty-one years from the testator*s death. 

Macnaghten, Q.C,,Hornell, Tucker, B,nd T. H. Wright 
for the diiferent parties. 

Held, that it was not void, and that the case waa 
governed by Bassill v. Lister, 20 Law J. Rep. Chanc. 
641 ; 9 Hare 177, which was still binding, notwith- 
standing the comments made upon it in 1 Jarm. on 
Wills, ed. iv. p. 316-17. 

Chancery Division.^ 

Pearson, J. I In re Arcedeckne. Atkinb v, 
April 23, 30. | Arcedbcjotb. 

May 2. J 

Principal and Surety— Security effected by Creditor for 
his own Benefit — Right of Co-sureties to Benefit of 
Security assigned to Surety, 

In an administration action a claim was made by a 
person who had been co-surety with the testator for the 
payment of a certain debt. The alaimant had paid the 
whole debt, and sought to prove against the estate for 
the amount of the contribution payable by the testator. 
It appeared that the creditor had, for his own conveni- 
ence, and without the concurrence of or jjrivity of either 
the principal debtor or the sureties, e'ffected certain 
policies on the life of the debtor, and these policies were 
assigned to the claimant by the creditor. The question 
was whether the claimant was bound to bring the policy 
funds into account as against his co-sureties. 

Kekeipich, Q,C,, Graham Hastings, Q.C., E, Cutler, 
and E. Ford appeared. 

Pearson, J., following Steely, Dixon, L.R. 17 Chanc, 
I^v. 825, held that, in ascertaining the amount of the 
debt of the claimant, credit must be given for the sums 
received under the policies, the claimant, however, hav- 
ing credit for all premiums or other sums paid by him 
in respect of the policies. 



Ex parte The Bishop op 
Oxford. 



Bankruptcy. \ Re Snetd. 
May 7. j 

Composition — Statement of Affairs — Debt not correctly 
stated — Judgment — Mortgage — Mortgagor — Bank- 
ruptcy Act, 1869, s, 126. 

Appeal from the Oxfordshire County Court. 
By an indenture of May 15, 1878, the debtor, the 
Rev. G. A. Sneyd, mortgaged the advowson of Chastle- 
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ton, Oxfordshire, to Mrs. Nutting, to secure 2,200/. and 
interest at 5 per cent. The mortgage oontiEuned the 
usual covenant by Sneyd for payment of the 2,200/., 
with interest at 6 per cent., on a certain day ; and then 
continued, ' and, further, that if the said sum of 2,200/., 
or any part thereof, shall remain unpaid ' after the day 
fixed for payment, the said Sneyd ' will, so long as the 
same sum, or any part thereof, shall remain unpaid, 
pay to the said Nutting interest for the said sum of 
2,200/., or for so much thereof as shall, for the time 
being, remain unpaid, at the rate of 5 per cent, per 
annum.' The living of Ohastleton shortly afterwards 
became vacant, and Mr. Sneyd presented himself. The inte- 
rest was not paid ; and, in July, 1882, a writ was issued for 
the recovery of tJie 2,200/. and interest at 5 per cent, to 
the date of the writ. On July 29 judgment was recovered 
for the amount claimed. In November following, the 
debtor filed his petition for liquidation ; and, on Janu- 
ary 6, 1888, resolutions were registered for the accept- 
ance of a composition of 2«. in the pound. A writ of 
Jifa. having been issued, the sheriff returned nvila buna ; 
and, on February 4, 1883, a writ of sequestration, in 
respect of the debtor^s living of Ohastleton, was issued. 
On March 15 further proceedings under the writ of 
sequestration were restrained by the Oounty Court judge 
on the application of the debtor. 

The Bishop and Mrs. Nutting appealed. 

In the debtor's statement of affairs, Mrs. Nutting had 
been scheduled as a creditor for 2,317/. 10s. 7d. ; this 
sum had been arrived at on the assumption that 4 per cent, 
only was payable from the date of the judgment. 

TVinsloWf Q. C, and MacMkie, for Mrs. Nutting, con- 
tended, on the authority of Popple v, Sylvester, 62 Law J. 
Rep. Chanc. 54 ; 22 L.II. Ohanc. Div. 98, that 5 per cent, 
was still payable, notwithstanding the judgment; and 
that, the amount of the debt being inaccurately stated 
hj the debtor in his statement of affairs, the composi- 
tion was not binding on Mrs. Nutting. 

Hon, B, Coleridge and J, B, Allen for the debtor. 

The Chief Jvbgb said that neither the composition 
nor the judgment would affect the appellant's right, as 
mortgagee, to 5*per cent, on any money that was owing 
to her on that security. No doubt, under the judgment, 
she was entitled to interest at 4 per cent., but she was 
also entitled, under her mortgage, to interest at 5 per cent. 
For this reason the appellant's debt had not been truly 
stated, and she was not bound by the composition. 

Appeal alUmedj with costs. 



Queen^s Bench Division, \ 
April 16. j 



He Manser. 



there was evidence to warrant the committal, and that 
the Court had no jurisdiction, upon the present applicsi- 
tion, to inquire whether or not the magistrate's deofiion 
was against the weight of evidence. 

Application refused. 



JSxtradkion—S^ ^ 34 Vict, c, 62-~Committal by Magis- 
trate — Sufficiency of JSoidence, 

This was an application for a writ of habeas corpus in 
the case of a prisoner who had been committed, by Sir 
James Ingham, to Olerkenwell to await his extradition 
to Germany in respect of an alleged bankruptcy ofience 
committed in that country. 

B, Boidandf Q. C, appeared in support of the rule, and 
contended that there was no evidence that the person 
charged had committed an extradition crime ; or that, at 
all events, the balance of evidence was in &vour of the 
accused. 

The OoTmi (Field, J., and Mathbw, J.) held that 



Queen^s Bench Division.^ Q^^^ t,. Duckett. 

Distress Damage feasant — Cattle impoundedon I^emu 
Tender of Damages after the Impounding — JExorbitant 
Demandr^Invohintary Payment — Money had €md 
received. 

Appeal from the County Court of Somersetshire holden 
at Wells. 

The material facts stated in the special case were as 
follows: The plaintiff's bull strayed and entered the 
yard of the defendant, where it was alleged that it had 
upset a meal tub. The defendant in consequence dis- 
trained it damage feasant and impounded it in a shed in 
the yard. The plaintiff came to inquire, and was told 
by the defendant that it was there, but that it would 
not be given up except upon payment of 2/. for the 
damage done. The plaintiff, having endeavoured in vain 
to ascertain the damage, and believing that there was no 
damage, tendered to the defendant \s, Qd, for damage 
and expenses, and demanded the bull. The defendant 
refused to give it up ; and the plaintiff, to obtain pos- 
session of the bull, paid to the defendant, under 
protest, 21, He then received the bull. This action 
was brought to recover the difference between 2/. and 
Is. 6d. The learned County Court judge found, as facts, 
that the plaintiff made a legal tender of Is, Qd., that Is, Qd, 
was amply sufficient to cover the real damage and ex- 
penses, that the plaintiff was compelled to pay the excess 
to obtain the bull, and that he paid it under protest. 
He held that the plaintiff could legally recover the ex- 
cess thus obtained from him, and gave judgment for the 
plaintiff for 1/. 18«. Qd. 

The question for the opinion of the Court was 
whether such judgment was correct. 

Pitt-Leivis, for the defendant, cited a passage from 
Woodfairs ' Landlord and Tenant,' 9th edition, pn. 651, 
G52 : ' The distrainer may take amends tendered after 
the impounding, if he chooses, and let the distress out; 
but he ia not legally bound to do so, and may, therefore, 
safely practise some extortion, say to the extent of 10/. 
(or even more) ; which the party distrained on must 
either submit to, or incur the trouble and expense of a 
replevin. ... He cannot pay under protest the amount 
claimed, and afterwards recover back the excess in an 
action for money had and received for his use. He also 
cited Lvndon v. Hooper, 1 Cowp. 414 ; GuUiver v. 
Cosens, 1 C.B. 788 ; 14 Law J. Kep. C.P. 215 ; Qlynn v. 
Thomas, 11 Ex. 870 ; 25 Law J. Rep. Exch. 125 ; Thomas 
V. Harris, 1 M. & G. 695; 9 Law J. Rep. C.P. 308; 
and Skeate v. Beale, 11 Ad. & Ell. 983. 

B, Coleridge, contrd, cited Ashmole v, Waimoright, 2 
Gale & Dav. 217. 

The CoxTBT (Denhan, J., and Hawkikb, J.) held that, 
when the distress is impounded on the premises, a 
vendor within reasonable time after such impounding is 
not too late, following the dicta in Broxone v. Pow^, 4 
Bing. 230 ; and that therefore the plaintiff was entitled 
to recover. 

Appeal dismissed, ioith costs* 
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HOUSE OF LORDS. 
^^^/^^^^'Ifbhtow i^.HABBiBoir Aim Others. 

ItaSwitt/ Company^-Martgoffei — Debenture Stock — 
, Brimty^Cimpaines Cknms Adt, 1869, JPtirt 3. 

Thi« was an uroeal by a holder of debenture stock 
of the Cbmw&n- Minerals Railway Conmny« against the 
dedflon of the Court of Appeali reported 51 Law J. Rep. 



Daoey^ Q.C, and WeheteTf. Q.C. (Medd with them) 
fortius appellant 

Ktkewich^ Q^C., JRighy, Q.C., and StxrUng for Harri- 
son. 

Graham Haiting$jQ,C,f and Prior for the company. 

Bir H. Qtfard, W. Peareorif Q.C, and Norton lor Sir 
T. Bfassey^ were not called upon. 

Th^ JbOBDSHip^ (Losn Selbobnb, L.O., Lord 
BLAOKBVSir, Lord Watsoit^ and Lord Fitzosrald) 
affirmed the decision of the Court below, with costs. 



COURT OF APPEAL. 
Court q^ Appeal* 

LnTDiXT, L.J. \'In re Pink. 
!Ebt,.L.J, 
9ia;5. 

PractiM^^ljiffliiaUo — JneolveHt JEetate — Maintenance of 
lainatio — Sights of Creditors, 

Jn.tibis case Q. Pink was found lunatac by inquisiljony 
saA ^on^faidli'ISy .1883, the master certified, as tq-the 
loituDe, maiateMnce, and debts of the lunatic.' By 

TOttXTTn. 



1 



his certificate he found that the income of the lunati 
did not exceed 163/. per annum ; that 2/. 2s, per week 
was a proper sum to allow for the maintenance of the 
lunatic;, that the estimated value of the lunatic's estate 
did not exceed 6,800/., while his debts exceeded 7,000/., 
including a sum of 874/. due to the committee for the 
maintenance of the wife and children of the lunatic. 

A summons was then taken out by the committee 
that the said sum of 374/. might be repaid to him out of 
the lunatic's estate ; that a sum sufficient to ra:se 2/. 2s. 
'a week for the maintenance of the lunatic might be set 
apart and invested for that purpose; and that the 
balance of the lunatic's estate might be distribiited rate- 
aUy amongst his cieditors. 

This summons was opposed by the creditors, who 
contended that, as the estate was insolvent, their rights 
as creditors ought to be first considered, especially as 
the lunatic could be well taken care of in a county 
asylum ; and that the whole estate oug^t to be at once 
distributed amongst them. The summons was adjourned 
into Court. 

8. Dickinson for the summons. 

W. Barber, Q.C, and "RusseU Roberts for the largest 
opposing creditors. 

Vaughan Hawkins for other creditors. 

Their Lordships made an order in the terms of tba 
summons, being of opinion that it had long bem the 
settled practice of the Court to consider and provide in 
the first j^lace for the past and future maintenance of 
the lunatic. It was the duty of the Court to protect 
thQ lunatici and the sugppestion that he shcHild be dealt 
witii as a pauper lunatic was wh<^y .contrary te <the 
pacticey and would not be entertained fbr a momAiL 
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Court of Appeal. 
BkQQMJAYj L.J. 

LnvBLBTy L. J. MosTYW V. Lawcabter. 

Fry, L.J. f Tatlob v, Lancabtee. 

April 17, 21, 23, 24, 27 
May 9. 

Settlement — Power of leasing-^Tenant for lAfe—Minmg 
Leases — Peppercorn Rent — Charge on Inheritance — 
Lease referring to prior Lease — Incorporation of Cove' 
nants and Exceptums—Bemoval of Pillars— Consent — 
Mortgagor and Mortgagee — Injunction. 
These were two appeals from the decision of Bacon, 

V.O., fully reported 51 Law J. Rep. Chanc. 696. 

Daoey^ Q,V., and Sir A. T, Watson for the appellants 

in the first action, who were also the defendants in the 

second action. 
Marten^ Q.C.f Fmchf and J. Dixon for the appellants 

in the second action, who were also the defendants in the 

first action. 
Their Lobdships dismissed both appeals, with costs. 



He MOOBDAFF. BUBGOINB V. 
MOOBDAFF. 



Court of Appeal, 1 

Baooallat, L. J. I 

LnrDiJiT, L. J. f 

May 9. J 

Practice — Issues of Fact — Trial by Jury — Disagreement 
of Jury — Trial directed by Judge before himsdf with- 
out a Jury — Jurisdiction — Order XXXVL, Kvies 3, 
26. 

This was an action in the Probate Division, and raised 
the issue whether the testator was of sound mind when 
he made his will. 

The plaintiff, on delivering his reply, gave notice for 
trial by jury, and the action was set down for trial, and 
tried, before a jury, who were discharged without 
being able to agree. 

The action was set down a second time and tried be- 
fore a jury, who, again, were discharged without 
agreeing. 

The action was set down a third time for trial, when 
HkJnsnsSj J., on a summons taken out by the defendants, 
directed that the action should be tried before him 
without a jur^. 

Against this order the plaintiff appealed. 

WHUSf Q,C, and Bay ford, for the appellant, con- 
tended tiiat, after an action had, under Rule 3 of 
Order XXXVI., been set down for trial, and had been 
acted upon, tiie rights of the purties had become fixed, 
and the Court had no jurisdiction to alter the mode of 
triaL llie discretionary power conferred by Rule 26 
could only be properly exercised before trial. 

Sir H. O^ardp Q.C.^ Inderwick, Q.C., and Middleton 
for the respondents. 

Their Lobdbhipb dismissed the appeal, with costs. It 
was said that, after notice for trial by jury under Order 
XXXYI., Rule 3, had been given and acted upon, the 
Court had no jurisdiction to exercise the discretionary 
power conferred on it by Rule 26 of the same Order. 
But no good reason had been given for limiting the 
^neralify of the power conferred by that rule. Nothing 
in the Older made it subject to the foregoing rule. On 
the contrary, Rule 3, under which the notice for trial 
had been given, was expressly made subject to the rules 
that followed it, one of which was Rule 26. The judge, 
therefore^ had jurisdiction to interfere and vary tiie 



method of trial, and there was no ground for saying 
in this instance that his discretion had been improperly 
exercised. 



Ex parte Hajjtwell, Jn re Hbmikg- 

WAT. 



Court of Appeal, ' 

Baggallat, L. J. 

LiNDLET, L.J. 

Fbt, L. J. 
May 11. 

Bill of Sale — Parol Agreement — Begistration — Astign* 
ment by Debtor of whole Property to secure existing 
Debt—Act of Bankruptcy— Bills of Sale Act, 1878, 
ss, 4, 9— Bankruptcy Act, 1869, s. 6, subs. 2. 

In May, 1882, Hemingway, who was a trader, ob- 
tained a loan from his bankers of 300/., Hauxwell being 
his surety for the repayment thereof on the understand- 
ing that Hemingway should give him, by way of security, 
an assignment of his effects. A bill of sale was accord- 
ingly, prepared, by .which the grantor assigned to the 
grantee all his then existing personal property, and ffave 
him power to seise all property afterwards acquired by 
him until the security was satisfied. This deed was not 
executed by Hemingway until August, 1882, and on 
November 6 he filed a liquidation petition, and the 
trustee claimed. the property. « , 

The Ohhsf JuDGSheld that the deed was void as against 
the trustee, on the ground that the parol agreement to 
give the bill of sale ought to have been registered. 

Hauxwell appealed. 

Cooper WilliSf Q.C., and Yate Lee for the appellant. 

WinsloWf Q.C,, and E, Vaughan Williams, for the 
trustee, argued, on the authority of Oraham v. Chtymum, 
J2 Q.B. 85; 21 Law J. Rep. C.P. 173, that the lull 
of sale was necessarily void, inasmuch as it comprised not 
only all the grantor's effects existing at the time of its 
execution, but also all the property to be hexealter ac- 
quired by him, including what he might purchase by 
means of the advance. iLnd, further, that the execution 
of the bill of sale had been purposely postponed in order 
to save the grantor^s credit ; and that, therefore^ it was 
void as an act of bankrupt<^. 

Their Lobdships held that this deed could not be im- 
peached under the Bills of Sale Act, 1878 ; and they were 
also of opinion that the proposition, in support of which 
Oraham v. Oui^pman was cited, could not be maintained. 
If that case was so dedded, it was wrong, and must be 
overruled. They were also of opinion upon the facts 
(Baggallat, L. J., dissenting) that tiie execution of the 
deed had not been postponed in order to protect the 
credit of the grantor. They therefore upheld the validity 
of the bill of sale, and allowed the appeal. 



HIGH COURT OF JUSTICE. 

Oumcery Division, 1 Teebat v. The Makohebtkb, Shef- 
Bacon, Y.C. I- FIELD, Ain> LnrooLHBHiBs Rail- 
May 2, 3, 8, 9, J wat Oompaot.- 

Bailway Company — Agreement with Secretary not under 
Seal^Beservation of Easement — Subsequent Convey' 
once under Seal — Abandonment — Companies Clauses 
Qmsolidatian Act, 1847 (8 .J- 9 Vict. c. 16), s, 97. 

The Cheshire lines Committee were incorporated by 
Act of Parliament for the construction of a certain rail- 
way, which at one point ran nearly at right angles to a 
high road, and it was originally intended to cany the 
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road under the railway ; bat, in the course of oonstnio- 
tiotty it was determined to carry the road oyer the rail- 
way, and accorduigly it became necessary to acquire 
certain copyhold lands Tested in R. Teebay, the prede- 
cessor in title of the plaintifs, which lay in the angle 
formed by the north side of the railway and the east 
side of the road; and by an agreement made in 1870, 
fflgned by the secretary of the committee, R. Teebay 
agreed to sell the lana for 1,490/., and it was thereby 
Tiroyided that R. Teebay, his heirs or assigns, should 
naye a rigbt of access to other lands belonging to him 
by and oyer any of the slopes which the promoters 
might arrange in their works. This agreement was fol- 
lowed, in 1871, by a deed containing coyenants for title 
tani a deed-poll by R. Teebay conyeying the land to the 
committee, and neither deed redted nor referred to the 
r^t of aoeees mentioned in the agreement. The oom- 
nuttee took possession and carried the road oyer the 
railway, the uope of the embankment of the road being 
separated from R. Teebay's land by a post and rail fence 
amy. In 1881 the Widnes Local 6oard, under an agree- 
ment with the committee, widened the road and built 
sopporting walls at the foot of the slope, thereby cutting 
Offf the access to the slope from the pkintifrs lands. 
The plaintiff brought this action against the committee 
and board for an inj auction and damages. The defend- 
ants contended that the proyiso in the agreement of 
1870 was not binding, as it was not executed as required 
by section 97 of the Oompanies Glauses Act ; and also 
that the agreement was merged in the subsequent oon- 
▼eyance, and the right to the easement, if any, was 
abandoned. 

Mrnnmmfff Q.C.f and Badcoek for the plaintiff. 

Marten and Beide for the committee. 
. JJ. Smith and Medd for the board. 

Baook, Y.O., held that, under the circumstances, the 
proyiao in the agreement of 1870 was not enforceable ; 
and dismissed the action, with costs. 



Chaneery J)imrion. 1 

Prabsoit, J. vBbaitdbbth v. Shsabs. 
May 3. ) 

J^racUce-^Order XVIL, lUde 2^Actionfor Becovery of 
Land — Joinder of Action, 

The plaintiff in this case sued the defendante as the 
kgal personal representatiyes of one Powell for the 
recoyery of possession of a certain messuage. In the 
statement of claim as originally deliyered, Powell was 
treated as being in occupation as a trespasser, and the 
j^aintiff asked for recoyeirof possession, an account of 
rents or mesne profits, and payment thereof, a receiyer, 
damages, and costs. The defendants, by their statement 
of deronce, denied the plaintiff^s claim, and pleaded the 
Statute of Limitations. 

The statement of daim was then amended by the in- 
sertion of statements to show that Powell was in occu- 
pation under a tenancy created by a certain agreement. 

This was a motion by the defendants to haye all the 
proceedings in the action stayed, with costs, on the 
ground that other causes of action were joined with an 
action for the recoyery of land without tne leaye of the 
Gourt haying been obtained under Order XVII., Rule 2. 

BigbVf Q.C,y and W. W. Cooper, for the defendants, 
oontenaed that a claim for damages against the defend- 
ants as trespassers could not be combmed in the same 
action with a daim against them for mesne profits as 
tenaiitv, 



B[asting8y Q.C, and B, Beaumont, £ot the plaintiffs, 
argued that the word ' damages ' was mere surplusage, 
and must be treated as meaning 'mesne profits;' and 
they asked for leaye to amend by striking out the word. 

Bighy, Q.C, in reply. 

Peabson, J., granted the motion ; being of opinion that 
the chum was stated in the alternative, and was, there- 
fore, of such a nature as that, except under special cir- 
cumstances, no leaye would haye been given to file it. 



Chancery Division. 1 

Pbabsoit , J. > Ballabo v. ToicLnrsoiT. 
May 4. J 

iVoe^fbe — Order at Chambers — Entry— Enforcement — 
Consolidated Order XXXV., Bule 32. 

An order made by the chief clerk in chambers cannot 
be enforced by writ of attachment until after entry. 

De Castro for the plaintiff. 

Vaughan Hawkins for the defendants. 



^^TI^T^'Iohaklbs v. Thb Fikchlbt Local 

Local Board— Powers of— Pollution of Stream by Third 
Party — Action to restrain Board from permitting Con-' 
tinuance of same—PubUc Health Act, 1875 (38 ^ 39 
Vict. c. 66), s. 21. 

Under an agreement between A. and a sanitary board, 
A. was entitled to discharge surfiice-water from his land 
into a ditch which ran past B.'s house. A. afterwards, 
without the leave or license of the board, or of the local 
board which succeeded it, and contrary to the plan which 
had been approved by the board when the agreement 
was entered mto, began to discharge sewage into the 
ditch through the same pipe by which his surface-water 
was discharged. U, moved for an injunction to restrain 
the local board, as sole defendants, from allowing the 
sewage to pass into the ditch, and so causing a nuis- 
ance. 

Casens^HartUi, Q,C,, and FarweU for the motion. 

Cookson, Q.&, and Fooks contrd. 

PsARSOK, J., held that the local board had power, 
both at common law and also under section 21 of the 
Public Health Act, 1876, to physically stop the flow of 
sewage through the pipe, eyen though, in so doing, they 
might also stop the flow of surface-water, since A. was 
exercising his limited right in excess so as to produce a 
nuisance ; and that it Ming, therefore, possible for the 
board to abate the nuisance without instituting legal 
proceedings, or deyising a new system of drainage, or 
creating a greater nuisance than that which was to be 
abated, B. was entitled to compel the board to do so. 



Chancery Division,'} 

Pbabson J. \ Jackson v. Ttas. 
May 8. J 

I\'actice — Investment of Money in Court — Cash under 
Control of the Court — Money paid in under Private 
Act—2S 8t 24 Viet. c. 38, s. I0--Oeneral Order, 
February 1, 1861. 

Adjourned summons. 

The Ward Jackson's Estate Act (a private Act passed 
in the year 1863) provided (section 69) that all moneys 
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paid into the bank under it should ' in the meantime/ 
until apj^lied for the purposes by the Act authorised, be 
laid out in the purchase of Exchequer bills hi the name 
of the Accountant-GenenJ. Under the provisions of the 
Act there was a sum of about 47fiOOl, in Oourt inyested 
in Exchequer bills. 

This was a summons by the defendants, the trustees 
of the will of Ward Jackson (in effect), raising the ques- 
tion whether these Exchequer bills were cash under the 
control of the Oourt within liie meaning of 23 & 24 
Vict. c. 38, s. 10, and the General Order of February 1, 
1861. ^ 

A. Bailey tot the summons. 

E. TFflTi? for the plaintiff. 

Fbabsov, J., thought that the construction put by 
the Oourt of Appeal on the words, ^cadh unoer the 
control of the Court,' in the recent case of Ex parte 
St, John Baptist CoOege, Oxford, 62 Law J. Rep. Ohanc. 
268; L. R. 22 Ohanc. Div. 03, showed plainly that, 
whenever money was under the control ana care of the 
Oourt, the intention was to give the enlarged power of 
iuvestment. The summons would, therefore, go back to 
chambers, with a declaration that the Act of 23 & 24 
Vict. c. 38, and the General Order under it, applied to 
the Exchequer bills in Oourt. 



QueetCs Bench Division. \ OoLLurs d. SiTif sok. (Fraitob, 
May 22. J Olaimaft.) 

Following Money^Fraudulent Purchase hy Bankrupt-^ 
Breach of Contract — Deposit Money — Forfeiture — 
Bights of Trustee in Bankruptcy. 

This was a special case in which the question raised 
was whether the plaintiff, as trustee of Uie estate of J. 
0. Wilson, a bankrupt, was entitled to recover a sum of 



money paid as a deposit under the following limitalsoiis : 
It appeared that, in August, 1882, Wihoni haviag 
secretly realised his propeii^ and effects, absconded fiooa 
Swindon with the proceeds of such realisation. He 
subsequently, prior to being adjudicated a bankmpty 
assumed the name of Watson ; and purporting to act rar 
a third party, though, in &ot, acting on his own bekaU^ 
he entered into an agreement with the claimant for the 
purchase of some house property, and paid to the defiaad- 
ant, an auctioneer, as stakeholder^ under the aaid «gn»» 
ment, the sum of 951,, as a deposit under the agreement ; 
oife of tiie terms of which was that, if the porehaeer 
failed to comply with the conditions, the deposit would 
be forfeited to the Tender. It was admitted that the 
claimant and the defendant had acted bond Jide tluough- 
out, and knew nothing about the bankruptcy or fraada of 
Wilson. The purehaae of the pxopartv was never com* 
pkted according to the conditions dt the agreeoMnt; 
out such non-completion waa not caused by any d^MiU 
on the part of tne vendor, who now claimed to ba 
entitled to the deposit money as against the troatee of 
the bankrupt 

Lamaison, for the {^ntiff, contended that the trmtee 
had the right to follow the moneya, whidi were ci^ble 
of being ascertained. He dted Taylor v. Fkaner, 3 B. 
& S. 662, and Be MaMt*s Trusts, 40 Law J. Eep. 
Ohanc. 416. 

Temple Cooke, for the claimant, contended that the 
deposit money had, under the circumstances, become the 
absolute property of the vendor, and could not be fol- 
lowed by the bankrupt's trustee. 

The OovBT (Pollock, B., and Lopbs, J.) held that it 
was of the essence of the contract that the depout 
money should be forfated in the event of the contnct 
not being completed, and that money ao burdened could 
not be followed up by the tratee. 

Judgment for the daisnasiL 
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HOUSE OF LORDS. 



Sotue of Lords, 
May S, 9. 



'Hughes v. Pebcival. 



Dangerous BuUdmg Operations — Damage caused to ad- 
joining House — Liability of Principal for negligent 
Acts of Contractor's Servants — Termination of Bisk. 

The defendant appealed from the Judgment of the 
Oonrt of Appeal, reported 51 Law J. Rep. Q.B. 8SS. 

Thilbrick, Q.C,, and D. Kingsford for the appellant. 

Webster f Q^C, and M'Call for the respondent 

Cur. adv, vuU, 

Theb L0KD8HIF8 (Lord Blackbusk, Loed Watboit, 
and LoBD Fitzoebald) diamUsed the appeal, with 
•costs. 



House of Lords. ) YoxriTG & Co. v. The Matob, &c*, of 
June 3. f RoTAL LBAHmeioir Spa. 

Public HeaUh Act, 1875 (38 ^ 39 Vict. e. 55), s. 174— 
Urban Sanitary Authority —Municijyal Corporation — 
Contract not under Seal^JExecuted Contract. 

The plaintifi& appealed from the deci^on of the Court 
of Appeal, reported 51 Law J. Rep. Q.B. 292. 

Davey, Q. C., and JEdwyn Jones for the appellants. 

Sir F. HerscheU {Solicitor-Oenerdl), Mellor, Q.C. 
and Dugdale, Q.C, for the respondents, were not caUed 
upon. 

Their Lobdships (Lobd BLACXBiTBir, Lobd Watbok, 
LoKD Bbamwell, and ;Lobd Fitzgebald) affirmed the 
decision of the Court below, with costs. 

▼OL. XVI11« 



House cf Lords. 1 
April 17, 19, 20, 23. \ Mabsison^ v. Albebson. 
June 4. J 

Contract^Verbal Agreement to devise Land^Part Per* 
formance — Statute of Frauds, 

This was an appeal from a judgment of the Court of 
Appeal, which reversed one of Stefhsn, J. The case 
is reported 49 Law J. Rep« Exch. 801 ; 50 t^. Q.B. 
466. 

Rigby and W. D. Rawlins for the appellants. 

Davey, Q.C, and Gainsford Bruce (JV. Barber, Q.C.f 
with them) for the respondent. 

Cur, adv. vuU, 

Their Lobbships (Lobb Selbobne, L.C., Lobb 
O'Hagak, Lobb Blacsbvbn, and Lobb Fitzgebalb) 
dismissed the appeal, without costs. 



COURT OF APPEAL. 



Ex parte Hall. In re Woob, 



Court of Appeal. 
Baggaxlat, L.J. 

CoxTOir, L, J. 

Bowjen, L. J. 
May 24. 

Bankruptcy — Receiver — Injunction — Undertaking as to 
Damages — Application to enforce-^Delay. 

In this case a bankruptcy petition had been presented, 
and a receiver had obtained, exports, an injunction to re- 
strain the holder of a bill of sale, which had oeen executed 
z 
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L June 9, 1889. 



by the debtor^ from proceeding with the advertised sale 
of the goods compnsed in it Upon this occasion the 
receiver had given the usual undertaking as to damages. 

The Court had afterwards declared the bill of sale 
valid ; and now, after a delay of nearly four years, the bill 
of sale holder applied to the Court to enforce against the 
receiver his undertaking as to damages. 

Cooper Willis, Q. C, for the appellant. 

Winslow, Q.C.J and JV. H. Clay for the receiver. 

Their Lordships held that the delay which had taken 
place was a sufficient answer to the application. 



Cassaboolov 



V, GiBB, 

& Co. 



Livingston, 



Court of Appeal, 
BRBTr, M.K. 

LOTDLBT, L. J. 

Fry, L. J. 
May 25, 28. 

Principal and Agent — Goods forwarded not in Accord- 
ance with Cofnmission and Description — Measure of 
Damages. 

Appeal from the Queen's Bench Division. The case 
is reported 61 Law J. Rep. Q.B. 693. 

The defendants, commission agents in China, were in- 
structed by the plaintiff, a merchant in London, to buy 
a particular kind of opium. The defendants telegraphed 
that they had done' so, and drew bills on the plain tiif for 
the price of the opium and for the amount of their com- 
mission. They could not procure that kind of opium in 
the market, and they bougnt and shipped thirty cases of 
an inferior kind of opium. Before the arrival of the ship 
the plaintiff had resold ten cases of the opium, in con- 
sequence of which he had to make compensation to his 
vendees. On the arrival of the ship he rejected the 
cargo, and sold the opium in the market, where it fetched 
considerably lees than the market price of the particular 
kind of opium ordered by him, and he claimed to recover 
from the defendants the amount of the difference. The 
defendants paid into Court a sum sufficient to recoup the 
plaintiff for all the loss which he had actually suffered. 

The Queen's Bench Division gave judgment for the 
defendants. 

The plaintiff appealed. 

Pollard for the appellant. 

Cohen f Q.C., and Anstie, Q.C.f for the defendants. 

Their Lordships dismissed the appeal; holding that 
the plaintiff was only entitled to recover the actual 
damage suffered, and not any loss of possible profit, as 
the relation between him and the defendants was one of 
principal and agent, and not of vendor and purchaser. 



committed by one of his partners in not investing money 
entrusted to the firm for investment. 

The defendant Prichard had become a bankrupt and 
had received his order of discharge, and he claimed to 
be protected from this liability by the discharge. 
Pollock, B., gave judgment for the plaintiffs. 
The defendant appealed. 

Daveg, Q.C., Grantham, Q.C., and W. G, Latcrence 
for the appellant. 

Wills, Q.C.f and D. Gardner, for the plaintiffs, -were 
not called on. 

Their Lordships dismissed the appeal ; holding' that 
section 49 of the Bankruptcy Act, 1869, prevented the 
defendant from setting up his discharge in bankruptcy 
in answer to a debt incurred by means of fraud. 



. Cooper and Another v. Prichard. 



Court of Appeal. 
Brett, M.R 

LiNDLET, L. J, 

Fry, L. J. 
May 28. 

Partnership — Fraud by one Partner in Business of Firm 
— Liability of another Partner who has received an 
Order of Discharge in his Bankruptcy — 32 ^ 33 Vict, 
e. 61^ s. 49. 

Appeal by the defendant from the judgment of Pol- 
lock, B., at the trial without a jury. 

The appeal raised the question whether the defendant 
Prichard, who was one of the partners in a firm of 
solicitors, was liable for the consequences of a fraud 



HUTTON 



West Cork Railway 
Company. 



Court of Appeal. 
Bag o ALLAY, L.J. 

Cotton, L.J, 

BOWEN, L.J. 
May 29. 

Directors — Company's Powers of Remuneration for past 
Services — Cwnpensation of Officers — Companies Clauses 
Act, 1846, s. 91. 

Application by the plaintiff from a decision of 
Fry^ J. The case is reported 62 Law J. Rep. Chanc. 
377. 

Cookson, Q.C., and Seward Brice for the appellant. 

Cozens-Hardy, Q.C., and Phipson Beale for the com- 
pany. 

Held, per Cotton, L. J., and Bo wen, L.J. (dissentienie 
Baggallay, L.J.), that it was not competent for a com- 
pany which only continued for the purposes of the 
winding-up to vote compensation to servants or re- 
muneration to its directors for past services. So lon^ as 
a company was a going concern, it had power in general 
meeting to grant gratuities to servants and remuneration 
to directors for past services, for the reason that such a 
course of conduct was conducive to the efficient working 
of the company in the future. 

Baggallay, L.J., considered the resolution valid; 
thinking that the power of the company still remained 
for the regulation of its internal affairs. The winding-- 
up of the company, and the distrihution of its assets, 
was a regulation of the internal afiairs of the company. 

Appeal allowed. Injunction made perpetual, without 
prejuaice to a general meeting voting remuneration to 
the directors for their services in the winding-up. 



GiLBBY V. Jeffries. 



Court of Appeal, 
Brett, M.R. 

LiNDLSY, L. J. 

Fry, L. J, 
May 29. 

Bankruptcy — Annulling Adjudication — Discharge of 
Bankrupt— ^2 ^ 33 Vict. c. 71, «. 28. 

Appeal from judgment of Field, J., overruling de- 
murrer to statement of defence. 

The case is reported 62 Law J. Rep. Q.B. 116. 

The defendant to an action for goods sold, money lent, 
&c., pleaded as a defence that he, the defendant, was ad- 
judicated bankrupt, and that subsequently it was resolved 
by Bi statutory majority of creditors, under section 28 of 
the Bankruptcy Act, 1869, that, upon the defendant 
assigning to the trustee under the nankruptcy all his 
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estate and effects for the benefit of his creditors, the 
order of adjudication in bankruptcy should be annulled ; 
that the defendant executed a deed of assignment, the 
resolution was approved by the Court, and the bank- 
ruptcy was anncdled. 

Field, J., upon demurrer, held that the provision that 
the banbruptcy should be annulled released the defend- 
ant, and was a good answer to an action subsequently 
brought against the defendant by one of the creditors 
for his debt. 

The plaintiff appealed. 

W, Oraham for the plaintiff. 

J, L, Walton for the defendant. 

Their Lobdships dismissed the appeal. 



Ex parte Hill. In re 'Bird. 



Court of Appeal, 
Baggallat, L. J. 

Cotton, L.J. 

Bo WEN, L.J. 
May 31. 

Bankruptcy — Fraudulent Preference — Statutory Defini- 
tion of-^Bankruptcy Act, 1869 (32 ^' 33 Vict, c, 71), 
8. 92. 

On October 12, 1882, Bird executed a bill of sale in 
favour of Hill, comprising substantially the whole of his 
property, the deed on the face of it purporting to be 
made to secure a present advance of 270/. by Hill to 
Bird. Bird had previously executed a bill of sale of the 
same property to one Feldman, a money lender, to secure 
an advance of 140/. Hill was a member of a firm who 
had supplied Bird with goods upon credit, to whom Bird 
owed 125/. An arrangement was made by which Hill 
was to advance 270/. — 140/. to be paid to Feldman, 125/. 
to Hill's firm, and 5/. for costs — and Feldman's bill of 
sale was to be transferred to Hill. In pursuance of this 
arrangement, the new bill of sale was given to Hill. On 
October 20 Bird filed a liquidation petition ; and, on Hill 
threatening to sell the goods comprised in his bill of sale, 
the trustee paid him 270/. under protest, and applied to 
the County Court to set aside the bill of sale as against 
him. 

The County Court judge declared the bill of sale void, 
both as an act of bankruptcy and as a fraudulent pre- 
ference, and. ordered Hill to repay the 270/. to the trus- 
tee. This decision was affirmed by the Chjsf Jubgs ; 
and Hill now appealed. 

B, Vauyhan WUliams for the appellant. 

Winslow, Q.C.f and Finlay Knig/U for the trustee. 

Their Lordships upheld the decisions of the Courts 
below, considering that the transaction was a sham and 
a farce. They repeated the opinion expressed in Bx 
farte Gri^th, in re WUcoxon (noted ante, p. 22), that, 
in determining whether a transaction amounts to a 
fraudulent preference, the Court ought now to have 
regard simply to the statutory definition of fraudulent 
preference contained in section 92 of the Bankruptcy 
Act, 1869. In the present case they were of opinion 
that the deed in question was not only executed ' with a 
view 'of giving the creditor a preference, but ' with the 
sole view ' of so doing. They accordingly ordered the 
appellant to repay the 130/. to the trustee ; bat, as there 
were not sufficient materials before the Court to enable 
it to determine whether the trustee was also entitled to 
the 140/. as to which Hill was transferee of Feldman's 
secnril^, they directed that the order should be without 
prejudice to any application by the trustee for the re- 
payment of the 140/. 



HIGH COURT OF JUSTICE. 

Crown Case Beserved, 1 t>„^,„ , ▼ ««r« 
June 2. ]RB<*iifA V. Lowe. 

Coram Lord Coleridge, L.C.J., Pollock, B., Man- 
isTY, J., Lopes, J., and Stephen, J. 

Evidences-Bankruptcy Act, 1869 (32 ^ 33 Vict. c. 71), 
«. 10 — Page of the * London Gazette,' 

Case reserved by the Chairman of the Derbyshire 
Quarter Sessions. 

The prisoner was indicted under section 11 of the 
Fraudulent Debtors Act, 1809. A petition in bank- 
ruptcy was presented against the prisoner in the County 
Court, and an order made that the publication of a 
notice of the petition in the London Gazette should 
be deemed service of the petition on the prisoner. 

At the trial there was produced the file of bankruptcy 
proceedings under the seal of the County Court ; and on 
such file was an entire pa^e of a printed document, 
headed * London Gazette, in which an advertisement 
occurred addressed to the prisoner, giving him notice of 
the petition, &c. 

At such trial it was contended, on behalf of the 
prisoner, that the page alleged to be part of the London 
Gazette did not contain the imprint of any printer or 
purport to be published by authority, and, therefore^ 
should not be admitted in evidence. 

The Court of Quarter Sessions admitted it in evidence, 
and reserved the question of their right to do so. 

No counsel appeared. 

Held that such evidence was not admissible. 

Conviction quashed. 



In re Godfrey. Qodpbby 
Faulkner. 



Chancery Division. ' 

Bacok, V.C. 

May 25. 

Trustees — Investment on Mortgage — Valuation — Tioo^ 
thirds of Value — Liability. 

This was an action against the surviving trustee of the 
will of T. C. Godfrey, who died in 1858, and the 
executors of a deceased trustee, to make them liable for 
an alleged improper investment of the trust funds on 
mortgage. 

On August 17, 1869, a farmer, Middleditch, purchased 
a farm of about 160 acres, at Broad Blunsdon, Wiltahirej 
from the trustees of Christ's Hospital, for 6,895^. Is. 9d,f 
the farm having been valued at this sum on behalf of 
the vendors, in September, 1868 ; and on May 24, 1870, 
the trustees advanced 2,400/. trust funds, as part of 
5,000/. (the other 2,600/. being advanced by Charlotte 
Godfrey), on a contributory mortgage of the farm, at 4/. 
per cent. This mode of investment was authorised by 
the will. In 1877 the farm went out of cultivation, and 
was now unlet ; and the interest on the mortgage was 
now in arrear. The farm in 1868 was let at a rental of 
155/. 6s, Bd. The trustees had no independent valuation 
made on the occasion of the advance. 

Horton Smith, Q. C, and Blakesley, for the plaintiff, 
contended that it was improper for the trustees to rely 
on the vendor's valuation ; and that, even on that valu- 
ation, the advance amounted to more than two-thirds of 
the value of the property, which would have been 
4,696/. 14*. ed. only. 

Hemming, Q.C, and Bawlinson for the executors of 
the deceased trustee. 
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MiUar, Q.C., and Vernon Smith for the surviying 
trufitee. 

Morton Smith, Q.C, in leplj. 

Bacos, V.O.y said that the rule of the Court as to not 
adyandog more than two-thirds of the value of agricul- 
tural land was not to be applied so exactly as was con- 
tended ; that these trustees had acted with reasonable 
prudence^ and the Court would not yiait them with the 
results of the agricultural depression *, and dismissed the 
action, without costs. 



} 



Fbabieb v. Coofsb Hall & Co. 



Chancery Division, 

Bacof, V.C 

June 1. 

Practice — Counter-claim — Person named as Defendant, 
but not served — Appearance gratis— Rules of Court, 
1876, Order XXIL, Pules 6, 7. 

The defendant in this action set up a counter-claim 
with his defence, making £. C. Bowen, who was not a 
party to the action, a defendant as well as the plaintiffs. 
The defence and counter-claim had not been served on E. 
O. Bowen ; but his solicitors, having ascertained that he 
was named as a defendant to the counter-claim on March 
28, 1883, entered an appearance. The defendant now 
moved that the appearance might be discharged. 

J. Beaumont for the motion. 

Memminff, Q,C, and Mmdlow, for £. C. Bowen, con« 
tended that, according to the old practice, a defendant, 
though not served, had a right to appear gratis ; that the 
old practice was still in force, and applied equally to a 
person named as defendant to a counter-claim. 

Bacon, V.C, said that the practice relating to countei^ 
claims was entirely governed by the new procedure, and 
that, by Order XXII., Rules 6 and 7, a person, not a party 
to the action, was not a defendant till he had been 
served. The old practice, therefore, had no application, 
and the appearance must be discharged without CDSts, 
the defendant amending his counter-claim by striking 
out Bowen's name and ul reference to him. 



} 



In re Walser*s Estate. 



/nrePATTEir Aim Xhb Edmobtov 
GuASDiAire. 



Chancery Division, 
Pbarsoit, J. 
May 24. 
Vendor and Purchaser^Unauthorised Investment in 

Land—Sale of purchased Zand by lYustees-^CmmaU 

of'ceUuis que Trust,* 

"Where trustees under an instrument, which contains 
no power of investment in land, or of selling land subject 
to uie settlement, have purchased with the trust funds 
land which has subsequently increased in value, and have 
contracted to sell such land, it is sufficient to enable a 
good title to be made to such land for any one of the 
cestuis que trutt under the instrument to join in the 
conveyance, and give his consent to the safe, since he 
would have been entitled to have the land sold in an 
action brought by him against the trustees. 

Vernon R, Smith and Rleby for the parties. 



"Hvision.} 7- 
J4. J 



re This Bjveb Swale Brick 
A5D Tile Works (Lnt.) 



Chancery Division. 
Kat,J. 
June 2. 

SeUkd Land Act, 1882 (46 ^' 46 Vict. c. 38), s. 88— 
Appointment of Trustees for Purposes of Act — Solicitor 
of Tenant for Life not to be appointed. 

This was an application by a tenant for life under a 
will that the existing trustees of the will (who were the 
devisees of trust estates of the last survivor of certain 
trustees who had been appointed by the Court) should 
be appointed trustees for the purposes of the Settled 
Land Act, 1882. The facts of the case are reported, 
mtb mom. Wheelwright v. Walker, 52 Law J. Rep. Chanc. 
274. One of the existing trustees was the solicitor of 
the tenant for life, and the respondent (who had pur- 
chased the interest of the remainderman prior to the 
passing of the Act) objected to his appointment. 

Byrne for the applicant. 

Rawlins for the respondent. 

Kat, J., Ijield that the solicitor of the tenant for life 
was not a fit person to be appointed trustee for the pur- 
poses of the Act, and referred the matter to chambers 
for the appointment of some other person in lieu of him. 



Chancery Division. 

Pbabson, ' 
May 24 
Landlordand Tenant— Right of Distress— Common Iasw 

Distress— Distress under Deed— Current Rights — 

Marthalling Goods seised. 

The common law right of distress, exercisable imme- 
diately on default bemg made in payment of rent, is Dot 
destroyed by tiie insertion in a lease of an express rig'ht 
of distress, extending to articles which would not be 
affected by the common law right, but exercisable only 
after the lapse of a certain time from default, if the lease 
contains no negative words; and notwithstanding the 
e^tence of such an express limited right, the common 
law right may be exercised immediately on default, but 
only as to goods to which that right extends. 

If, in such a case, the lessor distrains for two half- 
years' rent at once, before the expiration of the period 
after the second half-year's rent becoming in arrear, 
which is fixed by the lease for the exercise of the power 
therein contained, and some of the goods seized under 
the entire distress are not seizable at common law, but 
only under the express power in the lease, the goods 
seized will be marshalled so as to set against the second 
half-year s rent, in the first instance, such of them as are 
seizable at common law, leaving the remainder of the 
seized goods to answer the first half-year's rent under the 
provision in the lease. 

Everitt, Q.C., and BeddaU for the summons. 

M^Clymont, contrd. 



Chancery Division.! ^^ j^^ rj.^^^^ Bawkti^g Com- 

JuneTbfi. I PA^X t^. MABBEVAK. 

Fraudulent Conveyance— IS Eliz, c. 6 — Delay, 

This was an action by a creditor to set aside a convey- 
ance to the defendant by his father uf a small farm, on 
the ground that it was fraudulent and void against 
creditors under the Act 13 Eliz. c. 5. Ten years had 
elapsed between the execution of the conveyance and 
the institution of the action with knowledge of the 
plaintiffs. 

Napier Higgins, Q,C., and Eyre for the plaintifi. 

Warmington, Q.C., and Moreshead for the defendant. 

North, J., held that the plaintiffs were not barred by 
dehty *, and gave judgment in their favour. 
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HOUSE OF LORDS. 

Mouse of Lords. 1 Thb Gbeat Easiebit Railway Oom- 
May 10. > VJLNT v, Thb Haoksisz Dibtbioi 
June 11. J Boabd of Wobxs. 

MeiropdUan Management Acts (18 ^ 19 Vict, e. 120, 
s. 106; 26 (J- 26 Vict. c. 102, s. 107)— JSxpenses of 
paving new Street — LiahiUty of Company as Owners 
of Land abutting on a Street, 

The company appealed from the decision reported 61 
LawJ.Rep.M.C.67. 

Charles f Q.C,, and French for the appellants. 

Sir H, Qiffard {Poland and Avory with him) for the 
respondents. 

Cur, adv, wit. 

Their Lordships (Lobd BlaokbxjbiTj Lobd Waibon, 
and Lord FirzeERAU)) reversed the decinon of the 
Court of Appeal; and restored that of the Queen's 
Bench Division, with costs. 



COURT OF APPEAL, 



House of Lords, 
June 17. 

Practice — 1 



>DinffFOBD p. M'Ahitxtt. 



ng— Effect of Defendant in Ejectment 
pieading that he is in Possession — Btdes of Court, 
Order XIX., Bules 16, 17. 

The plaintiff appealed from the judgment of the Court 
of Appeal, reported 60 Law J. Rep. Q.B. 294. 

Charles, Q,C,, and A. Owynne James {Cfraham -mik 
them), for the appellant. 

Mellor, Q.C. {Dugdale, Q.C,, with him), for the 
respondent. 

Theb Lordships (Lord Sblbornb, L.C., Lord 
0*Haoan, Lord Blaokburk, and Lord Fuzosrald) 
firmed tiie decision of the Court below, with costs. 

VOL. xvm. 



.Kalisnbach V, Lewis. 



Court of Appeal, 

BAeOALLAY,li.J. 
LiNDLBT, L. J. 

Fry, L. J. 
May2,7,8. June6., 

Factors Acts (4 Oeo,lV,c, 83; 6 <$• 6 Viet, c. 3d),ss, 1-3 
— Foreign Principal — Goods consigned to Agent in 
England for SaleSet-^ff—Iden, 

This was an action brought by foreign principals 
against brokers in this country, damiing from them the 
proceeds of goods sold Inr them as brokers for one Meyer, 
a London merchant and conuniasion agent. The plain- 
tifis had consigned foreign produce to Meyer for sale on 
their account, and he had enonloyed the defendants to 
sell the goods so consigned. The defendants were also 
engaged in other transactions with Mover, in the course 
of which they made large advances to him. Mover died 
on May 6, 1880, insolvent, largely indebted both to the 
plaindra and the defendants. At his death the defendants 
nad in their possesdon various goods, which had been 
consigned bv the plaintiffs to Meyer, and placed in the 
defendants' bands for sale. Of tiiese goods some had 
been agreed to be sold before Meyer's death, and the 
others had since been sold. 

The defendants claimed a right to retain, as against 
the plaintiffii. the moneys arising from the sales by them 
as brokers ror Meyer, in satisfaction for their lien on 
actual advances made bond fide, and not in respect of 
any antecedent debt, and, as such, protected dv the 
Factors Acts. They also daimed, mdependently of 
those Acts, to be entitled to a lien, or set-off, for the 
whole amount due to them from Meyer, on the ground 
that the plaintiffs, being undisclosed foreign principals, 
had no greater rights against the defendants than Meyer 



78 



[VOL. 18.] 



THE LAW JOUKNAL. 



fNOTBS OF OAfiBB. 
L Jane le, 188S. 



would have bad ; and that, if this right did not extend 
to the goods unsold, it did to the proceeds of the goods 
sold before the commencement of the action. 

Bacon, V.O., dismissed the action, with costs, being 
of opinion that the advances were all protected by the 
Factors Acts. 

The plaintiffs appealed. 

Webiter, Q.C., Everitt, Q.C., and F. M. Abraham 
for the appellants. 

Davet/f Q.C.J Horton Smith, Q.C,, 2^arthmore Lato- 
rence, and BtUcher for the respondents. 

Their Lobdbhips held that cash advances of 3,0002. 
and 800/., made by the defendants against the goods of 
two particular ships, which had been sold before the 
death of Meyer, were protected 'by section 1 of the 
Factors Act, and not invalidated by section 3 of that 
Act on the ground that they were made in respect of an 
antecedent debt. The fact that such advances were 
made to Meyer to .enable him to pay a debt for which 
they would have been liable had he failed to pay, did 
not make that advance an advance from them to him 
in respect' of a debt owing by him to them; and such 
advances, having been made iondfidcy in tiie ordinary 
course of business, without notice that Meyer was ex- 
ceeding his authority in pledging l^e goods. They held 
that the plaintiffs had no claim against the defendants in 
respect of the moneys representing the goods sold before 
Meyer's death ; but that the plaintiffs were entitied to the 
proceeds of the goods sold after his death, after deducting 
certain sums advanced by the defendants against the par- 
ticular goods. They also laid down the following propo- 
sitions: — ^First, a person receiving goods from an agent 
can acquire irom llie agent (1) all such title as the agent 
had in the goods by reason of lien for advances or o&er- 
wise ; (2) SH such title as the agent had authority to 
create ; and (3) all such title as the agent had authority 
to create by the law or custom of the country where the 
agency is to be governed; but, as a general rule, the 
person taking such goods can get no better title than 
one or other of these. Secondly: Although an agent, 
authorised to receive money for a disclosed principal, can 
only validly receive it in cae^, and disengaged from any 
other relations between payer and payee, an agent for 
sale authorised to employ, in his own name, a broker or 
other sub-agent in effectii^ the tale, may be satisfied by 
set-off, or in any other manner in which a debt may be 
discharged as between the agent and sub-agent. Thirdly : 
That the authority given l^ Meyer to the defendants to 
sell the goods, was withdrawn by his death and the com- 
mencement of this action ; ancl consequently that, in 
respect of the moneys ari^g from the sales subsequent 
to these events, the defendants had no right of set-off. 



October Hatton mortgaged his interest under the will to 
one Allen. One payment of 60/. had been made to Hatton 
on account of his share of income due to him under the 
will. In November, 1882, the plaintiff sought to attach 
Hatton's interest under the will under Order XLV., 
Rule 2 ; and the question was whether, at the date 
when the order was asked for, that interest could be 
attached. 

The Queen's Bench Division (Gave, J., and Day, J.) 
refused to make the order. 

Lundey Smith, Q.C., and E, T. Castle for the judge- 
ment creditor. 

Charles, Q.C,f and Vernon Smith for the defendants, 
the trustees of the will. 

Their Lordships dismissed the appeal ; holding that 
Hatton's interest under the will was not a debt ovinng or 
accruing ^om .the defendants at the time when the 
order was asked for, within the meaning of Order XLV., 
Kule 2, and could not, therefore, be attached. 



•Webb v. Stektoit. 



Court of Appeal/ 

Brett, M.R 

Liin)LBT, L. J. 

Frt, L. J. 

June 7. 

Attachment ofDebt—'Oarmshee Order— Debt owing and 
accruing — Attachable Interest under WUl, 

Appeal from the Queen's Bench Division on special 
case. 

In October, 1878, the plaintiff recovered judgment 
against one Hatton. In August, 1882, Hatton became 
entitled under a will to a ehare of the income arising 
from the trust fund under the will amounting to about 85/. 
a year, payable half-yearly in February and August. In 



HIGH COURT OF JUSTICE. 



Crovm Case Reserved, 
• June 2.- 



ll^INA V. 



Jones. 



Coram Lord Coleridge, L.O. J.,PoLLOCE,B.,MAiiisrT, J., 
Lopes, J., and Stephen, J. 

Bigamy^Alsence during Seven Teare — ^24 4" 25 Vict^ 
c. 100, *. 57. 

Case reserved by Stephen, J. 
The prisoner was convicted of bigamy, it being proved 
that he married one W. in 1865, and that in 1882 he 
went through the ceremony of marriage with another 
woman. It was idso proved that after 1865 he and hia 
wife W. were living together ; but there was no evideooe 
as to their having ever separated, or as to when, if sepa- 
rated, they last saw each other. 

The question for the opinion of the Court was, 
whether, under the authority of the case of Eegina v. 
Curgerwen, 35 Law J. Rep. M.C. 58, the prosecution 
were bound to ^rove that the prisoner knew that his 
wife was alive within seven years of the second mar- 
No counsel appeared. 

Held, that as there was no proof that the priuBoner 
and hia wife had ever separated, Regina v. Cwrgenoen 
did not apply ; and that the conviction was correct. 

Conviction termed. 

Chancery Division A 

Bacon, V.C. } Pinnock v. Bailey. 
May 29. J 

Mortgage — JMorities — Fund in Court — Notice to 
Trusteee—Stop Order. 

In 1863 and 1864 a fund in Court representing the 
proceeds of sale of certain land subject to the trusts of a 
settlement was mortgaged to Bailev. In 1867 the same 
fvind was mortgaged to Dobson. ^obson gave notice of 
his charge to the trustees of the settlement in June, 
1875, but obtained no stop order. Bailey gave no notice 
to the trustees, but obtained a stop order in 1877. 

This was an adjourned summons, raising the question 
of priority between Bailey and Dobson. 

Warmington, Q,C, for Bailey. 

E. Ford for Dobson. 

Sturges and O. E. S. Fryer for other parties. 



H0TE8 OV 0ABE8.n 
June 16, 1888. J 



THE LAW JOUENAL. 



tVOL. 18.] 



79 



Baoon, V.O., 8ud that the office of the trustees was 
suspended ; and that the notice ^ven to the trustees hj 
DoDson, the second mortgagee, was of no avail against 
Bailey's subsequent stop order. Bailey, therefore, was 
-entitled to priority. 

Chancery Dtvuton.! 

'Bacok, y.G. VIU'R.O. JoNE8*B Settled Estaibs. 
May 80. J 

Settled Estate— Tenant for Life—Limited Ovmer—Set- 
tled Land Act, 1882, m. 44, 68 (1 ) (ix.). 

A testator devised his freehold estates to trustees for 
2y000 years from the day of his death, and subject 
thereto to the use of his said trustees during the lire of 
A. G. upon the trust thereinafter declared, with divers 
remainders over. The testator declared that his free- 
hold estates were devised to his said trustees as afore- 
said upon trust to enter into possession and receijpt of 
the rents and profits, and during A. G.*s life to contmue 
in Buch possession and manage the premises and generally 
to deal with the same as if they were the absolute bene- 
ficial owners thereof; and, after paying expenses and 
keeping down the interest on mortgage debts, &c., and 
providing for an annuity of 4002. to A. G.'s son, the tes- 
tator directed them to pay the balance or ultimate resi- 
due of such rents and profits to the said A, G. and his 
assies dwing his life. The trusts of the term were for 
raising two sums of 30,000/. and 16,000/. At the testa- 
tor's death the estates were subject to mortgages amount- 
ing to nearly 80,000/., and there was consequently, at 
the present time, no income payable to A. G. 

The trustee had a power of sale, but did not consider 
it advisable, in the interests of the persons entitled in 
remainder, to ezerdse it. A. G., however, v^as anxious 
to have some portion at least sold to pay off the ineum- 
iirances, and took out a summons under uie Settled Land 
Act, 18i82, section 44, for the opinion of the judge, ask- 
^g (1) whether he was, under the will, a person entitled 
to the income of tiie land thereby settled under a trust 
or direction for payment thereof to him during his own 
life, subject to expenses of management, within the 
meaning of section 68, clause 1, subs. 9 ; and (2) whether 
ae such person or otherwise he had the powers of a 
tenant for life under the said Act. 

Marten, Q.C, and Northmore Lawrence for the sum- 
mons. 

Oliver Saundere, for the trustees, argued that inas- 
much as A. G. was not at present actually entitled to 
Any income, he was not withm the definition of a limited 
owner under section 68 (1) (ix.), and, therefore, could 
not exercise the powers conferred on a tenant for life. 

Baooit, V.O., held that A. G. was exactly within the 
definition given by section 68 (1) (ix.), and that 
the fact that he was not at present in the actual recdpt 
of income made no difference, and did not prevent him 
from exercising all the powers given by the Act to 
tenants for life and limitea owners. 



Chancery Division,^ 

Baook, y.O. }-BBowir t^. Bubbsit. 
May 31. J 

Win — ' Testamentary Expenses ' — Casts of establishing 
WiU in Prcbate Division. 

This was an adjourned sununons raising the question 
whether a charge on real estate of * testamentary ex- 
penses ' under a will, included the costs of litigation in 
the Probate Division in which the will was established. 



E, K, Karslake, Q.C, Millar, Q,C,, Chadwick Healey, 
Brett, Swinfen Eady, and Norton for the parties. 

Bacon, V.C, held that the words ' testamentary 
expenses ' included the costs of establishing the will in 
the Probate Diviuon* 



^f^'v'n*^! -^« '•^ The Gebat Wheal Pol- 
jSv 31 I ^^^ Mining Company (Lim- 

JuneX6;6. J ™^^' 

Company — Winding-vp — Misfeasance of Officer of Com'- 
pany— Solicitor— Jurisdiction — Companies Act, 1862 
(26 * 26 Vict. c. 89), *. 16. 

This was a summons taken out by the liquidator in 
the winding-up/ under section 166, to have it declared 
that the soucitor of the company was a promoter of the 
company, and liable for various alleged acts of misfeas- 
ance, and that he might be ordered to repay certain sums 
of money belonging to the company wtiich he had re- 
ceived, and be disallowed his biUs of costs agsdnst the 
company, on the ground of the alleged misfeasance and 
negligence, which had rendered his services useless to 
the company. 

Marten, Q,C, and Orosvenor Woods for the summons. 

MUlar, Q.C, and J, Cutler, for the solicitor, contended 
that the solicitor was not an officer of the company, and 
not amenable to the jurisdiction of section 166. 

Marten replied. 

Baoon, V.O., held that the solicitor of the company 
was not an ' officer ' within the meaning of section 166 ; 
also that there was no evidence that the solicitor had 
ever acted as promoter or in any other capacity than 
that of solicitor ; and that as solicitor he had not been 
guilty of any nusconduct or negligence which would 
disentitle him to claim for his costs. His lordship, 
accordingly, directed the liquidator to pay the costs of 
the summons; and referred the solicitor's bills to the 
taxing officer, the solicitor to g^ve credit for the sums he 
had received. 



Chancery Division* 1 

Kat, J. y In re Ghost's Tbttsis. 

June 1. J 
WiU — Construction — Pecuniary Legacies — Insufficient 
Estate — Abatement — Release of Executors by pecuniary 
Legatees — Stdfsequent falling m of additional Funds — 
Eight of pecuniary Legatees to have Balance of Legacies 
made up. 

A testatrix beoueathed to trustees and executors 
4,000/. upon trust tor investment, and to pay the income 
to her married niece for life for her separate use, and 
afterwards in trust for her children ; and, in case her 
niece should die leaving no children, the testatrix 
directed that the trust funds should form part of her 
residuanr estate. After giving other pecuniary legades, 
she made a bequest of her residue. The estate proved 
insufficient to pay the leffades in full; and tne pe- 
cuniary legatees executed a deed, by which thej 
acknowledged the receipt of dividends upon their 
legacies in discharge of the amounts of such lega- 
cies, and gave the executors a general release from all 
daims by them against the executors or the estate of 
the testatrix. The niece having died without leaving 
issue, the 4,000/. fell into the estate, which thus became 
sufficient to pay all the legacies in faJIL 
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The trustees having paid the 4,0001. into Oourt, the 
residuary le^tees now presented a petition, asking that 
the fund might be paid out to them, 

Ji^gby, Q.C.f and Tovmshend for the petitioners. 

ffattingt, Q.C., and Dauney for the respondents. 

Cokman for the trustees. 
^ Eat, J., held that the pecuniary legatees were en- 
titled to have the balances of their legacies made up in 
full out of the 4,000/., with mterest at 4 per cent, to be 
calculated from one year after the death of the testatrix. 
He was of opinion that the release executed by the 
pecuniary^ legatees did not operate as an estoppel against 
them, as it could not have oeen intended to enure for 
the benefit of the residuary legatees who were not even 
parties to it. 



} 



Chancery Divinon, 

Kay, J. yiUWsLJji. 

June 6. 

Settled Land^Infant Tenants for Life—Powers of 
leoBinff— Settled Land Act, 1882 (45 ^ 46 Vict. c. 38), 
M. 2 (subs. S, 6, and 10) and 69. 

This was an application, under section 50 of the 
Settled Land Act, 1882, asking for the appointment of 
trustees of property belonging to infants. Ulie infants in 
question were absolutely entitled, as next of kin to their 
mther, who had died intestate, to shares or interests in 
freehold and copyhold lands, forming part of the partner- 
ship estate of a firm in which the father had been a 
, partner. The apjplication was ' made bv the mother of 
the infants, as their next friend, and auced for the ap- 
pointment of herself and a brother of the infants as 
trustees under the settlement, deemed to be existing 
under the Act, of the shares of the infants during their 
minorities ; and that the powers of leasing exercisable 
by a tenant for life, under the Act, might be exercised 
by the trustees in the manner authorised by the Act. 

The question was whether the shares of the infants in 
the partnership estate of their late father — forming, as 
they did, part of his personal estate — could be treated as 
setUed land at all. 

Dixon, for the applicants, referred to In re Durrant 
and Stoner, L. R. 18 Ohanc. Div. 106, which was a case 
under the Fines and Recoveries Act (S & 4 Wm. IV. c. 
74), where the words ' interest in land ' were inter- 
preted to mean the proceeds of land the subject of settle- 
ment. 

Eat, J., made the order as asked ; without prejudice, 
however, to any question as to the interests of the 
infants. 



Chancerfif Division, 1 

Ohittt, J. >Ee Maokenzib'b Tbttbtb. 
June 9. J 

Settlement — Money to be laid out in Land — Investment 
in Raaway Debenture Stock— Settled Land Act, 1882 
(45 & 46 Vict, c, 38), s. 2, subs, 1, ss. 21 and 22, subs, 
2and4^,ss, 33, 44, 51, and 56, subs, 2. 

Money bequeathed to trustees upon trust for the pur- 
chase of land, to be settled in strict settlement, wiUi a 
direction, until a proper purchase was found, for invest- 
ment in Government or real securities, but not in any other 
mode of investment, may, under section 21 of the 



Settled Land Act, 1882, be invested in railway deben- 
ture stock. 
Macnaghten, Q.C., and Davenport for the parties. 



In re The Dxtkx of Nswcastlie's 

SSTTLBD ESTATBB. 



Chancery Division, 

Pbabsok, J. 

May 23. 

Settled Land Act, 1882, ss, 3, 6, 33, 56, 58, &>— Powers 
of Leasing and Sale during Minority of Tenant for 
lAfe — In whom vetted — Consents necessary — Tenartt 
for Life — Trustees — Guardians, 

Adjourned summons under the Settled Land Act, 
1882, s. 56, subs. 3. 

By a settlement of land, power was given to the 
testamentaiT guardians of an infant tenant in tail in 
nossession, dunng the minority, to grant oidiuary leases 
for twenty-one years, building leases for ninety-nine 
years, and mining leases for sixty years ; and power vras 
given to the trustees of a term, at the request and by 
the direction of the guardians, during the minority, to 
sell, or exchange, or enfranchise the settled estate. 

Cookson, Q,C,, and E. S, Ford for the trustees. 

Cotens-JSCardy, Q.C., and jET. J. Lake for the guar- 
dians. 

Pbabbon, J., held that, during the minority, the 
power of leasing must be exercised by the gu&rdians 
with the consent of the trustees, and the powers of sale, 
exchange, and enfranchisement must be exercised by 
the trustees at the request and by the direction of the 
guardians. The efiidct of section 66, subsection 1, of the 
Settled Land Act, 1882, is to reserve to the trustees of a 
setUement the right to exercise the powers conferred on 
them by the settlement, and to give them, in addition, the 
right to exercise, in accordance with the Act, the po wezs 
conferred on them by the Act, so far as such powers are 
larger than the powers conferred on them by the settle- 
ment. The effect of section 56, subsection 2, of the same 
Act is, in any case in which the powers conferred on a 
tonant for life by the Act are larger than the powers for 
the same purposes conferred on him by his settlement, to 
authorise nim to exercise, in accordimce with the Act, 
the larger powers conferred on him by the Act; and, 
also, to render his consent necessary to the exercise by 
the trustees of the settlement of the' powers conferred on 
them by the settlement, whether that consent is or is 
not required by the settlement. The right of the tonant 
for life to give or withhold such consent is a power 
which, under section 60, may be exercised on his behalf 
during his infiemcy by the trustees of the settlement. 



h Wbbb V, Bbavan. 



Queen's Bench Division, \ ^ 
May 30. J 

Slander — Words imputing criminal Of enee or Offences — 
No specific Offence charged. 

Action for slander, in these words : ' I will lock you 
up in Gloucester gaol next week. I know enough to 
put you there.' 

Demurrer. 

Hammond Chambers for the plaintiff. 

W, H. Nash for the defendant. 

The Court (Pollock, B., and Lofbs, J.) overruled 
the demurrer. 

Leave to plead. 
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COURT OF APPEAL. 



Court 6/ AppeaLl 



BAGeALLAYy L. 

OoTToir, L.J. 
June 18. 



Prestuby awd Othbrb v. Matob and 

I COBPORATIOK OF OOLCHBflTBB. 

Practice — Production of DocumenU— Country Solicitors 
— London AgenU — Place of Production — Discretion of 
Court. 

This appeal^ from a decision of PsABaoN, J.^ fully 
reported 62 Law J. Rep. Chanc. 347, was dismisaed ; 
costs to he costs in the action. 

W, Pearson, Q,C,f and H. J» Hood for the appellants, 
the plaintifis in the action. 

PnHbrick, Q, C, Smart, and JE, Smith for the corpora- 
tion. 

HIGH COURT OF JUSTICE. 

^SI^'^^T^'Ij^^Holkes. Wbioht v. Wbathbb- 
^T^er J 

Practice — Counter-claim — General Administration — 
Right to raise Question of Indemnity — Rules of Court, 
1875, Order XXIL, Rule 6. 

Adjourned summons. 

This was an action by infant beneficiaries to make the 
trustee of a will liable for the loss of yarious sums of 
money allsged to haye been improperly left outstanding. 

vol. xvm. 



The plaintiffs claimed (1) that the defendant might be 
declared liable, and ordered to repay the sums to the 
trust estate ; (2) the appointment of a receiver ; (3) that, 
so far as might be necessary, the estate might be admini- 
stered; and (4) the appointment of a new trustee. 
The defendant delivered a statement of defence and 
counter-claim, to which he made the tenants for life of 
the estate defendants, as well as the plainti&, and 
ckimed — (1) administration of the estate, and (2) an in- 
denmitv from the tenants for life in respect of any sums 
which he might be liable to repay to the trust estate. 
The plaintifiEs took out this summons to strike out the 
whole of the counter-claim. 

J» G. Wood, for the summons; The counter-claim 
sedcs no relief against the plmntiffs ; and, therefore, 
ou^ht to be struck out. The only object of the counter- 
claim is to delay the plaintifOk 

Marten, Q,C., and Dunning, for the defendant : The 
connter-dsim does seek relief a^inst the plaintifis, as 
the defendant claims general administration of the estate. 
The plaintifis only dum administration ' so far as may 
be necessary.' Then the (question of indemnity arises in 
respect of the estate which is the subject of admini- 
stration. 

Wood replied. 

Baooh, Y.C, held that the defendant was seeking re- 
lief against the plaintifis by his counter-claim, and that 
he had a ri^ht to raise the question of indemnity in the 
administration by way of counter-claim } and diismissed 
the summons, the costs to be costs in the cause. 

X 
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Chancery Division. 

Kay, J. S-Oaroli v, Hiest. 

June 14. 

JVactice — Judgment on Admissions in Pleadings — Non- 
delivery of Reply — Counter-claim — Order XXIX, , 
Rule 12— Order XL,, Rule 11— Setting down Action 
for final Judgment. 

The plaint! fi; by his statement of claims alleged that 
a sum of money was due to him under certain agree- 
ments. 

The defendant, by his statement of defence, alleged 
that, on the contrary, a sum of money was due, under 
the agreements, to him frooi the plaintiff, and counter- 
claimed for such sum. 

The plaintiff made default in delivery of reply. 

E, S. Ford, for .the defendant, moved for judgment 
against the plaintiff on the claim and counter-claim, 
citing Lumsden v. Winter, 51 Law J. Bep. Q.B. 413 ; 
L. R. 8 Q.B. Div. 660. 

The plaintiff did not appear. 

Kay, J., held that, under Order XXIX., Rule 12, and 
Order XL., Rule 11, taken together, the defendant was 
entitled to hate the statement of claim dismissed on the 
ground that the defence was admitted, and also entitled 
to relief on the counter-claim on the groimd that the 
statements therein contained were admitted ; and made 
an order dismissing the original action, with costs, and 
directing payment of the amount claimed by the counter- 
claim. 

E, 8. Ford asked for the direction of the Court aa to 
whether or not the action ought to be set down. 

Kay, J. (after conferring with the registrar, Mr. Gar- 
rington), said that the rule was that, when there was 
not a positive and actual admission in the pleadings, but 
only a constructive admission by default, the action 
must be set down. Notice of setting down must be 
given, and the order now made would be subject to that 
being done. 



Chancery Division.^ In re Tax RoitFOBD Cakal Oom- 

KaY, J. > PANY. POCOCK AND TbIOICXIT's 

June 16. J Claims. 

Company — Debentures — Invalidity — Equitable TranS" 
feree — Company not permitted to set up Invalidity as 
against equitable Transferee, 

The above company passed a resolution for the issue 
of certain debentures to their contractors. This resolu- 
tion was invalid, because a sufficient number of share- 
holders were not present at the meeting. The contractor 
was present, and was aware that the resolution was in- 
valid. Some of the debentures were registered in the 
name of the contractor, who, for a nominal consider- 
ation, transferred them to Y. ; but this transfer was 
not registered. Y. deposited the debentures with P. as 
an equitable security for sums advanced. Other of the 
debentures were not registered in the contractor's name, 
but were similarly transferred by him to Y. ; and| in 
this case, the transfer to Y. was registered. Y. assigned 
the debentures, by way of equitable security, to T., who 
took a transfer, which, however, the company refused to 
register. The question was, whether the company could 
set up the invalidity of the debentures aa against P. and 
T. respectively. 



Charles Walker, Northmore Lawrence, W. D. Raw- 
linSf and Haldane appeared. 

Kay, J., held, on the authority of Higgs v. The 
Northern Assam Tea Company, 38 Law J. Rep. Elxcb. 
233 ; L. R. 4 Exch. Div. 387, that, as the company had 
power to issue debentures which would be transferable 
at law, and the eauitable transferees had no reason to 
suspect any invalidity in the issue, and as, moreover, the 
conduct of the company in issuing the debentures 
amounted to a representation to the public that they 
were legally transferable, there was an equity on the 
part of the equitable transferees, P. and T., to restrain 
the company from pleading their invalidity^, although 
that might be a defence at law to an action by l^e 
transferor. But, as this right was only equitable, they 
must be allowed to recover, not the nominal amount of 
the debentures, but only such aum, not being g^reater 
than that amount, as each of them might be able to 
prove he bond fide advanced upon the aecarity of the 
debentures he. received. 



Chancery Division, 1 
Chitty, J. 
June 18. I 



In re F. E. Mabch*s Estatx. 
Makdbb v. Habbis. 



WiU—Busband and Wife-^Qift to a Man and his 
Wife and to a third Person— Moieties, or Thirds— 
Married Women's Property Act, 1882. 

Demurrer. 

F. £. March, who died in April, 1883, by her will 
made in December, 1880, gave all ner property, both real 
and personal, ' unto nay residual legatees C. J. Mander, 
Esq., and J. Harris, Esq., and Eliza Maria his wife, to 
and for their own use and benefit absolutelv ; ' and the 
testatrix appointed the same three persons by name her 
executors and executrix. The questiop was whether 
Mr. and Mrs. Ehrris took one moiety, and Mr. Mander 
the other, as under the old hiw : or whether the opera^ 
tion of the Married Women*s Property Act, 1882, was 
such as to make the property divisible into thirds, Mr. 
and Mrs. Harris each taking one-third, and Mr. Mander 
the other third. 

Macnaghten, Q.C, and Sardswell for the demurrer. 

Ince, Q,C, and R. F, Norton for the plaintiff. 

Chitty, J., on a review of the whole statute, decided 
that the property was divisible into thirds ; and allowed 
the demurrer. 



Fbbshoii) Laits 

SOCIBTY. 



Chancery Division,^j^ ^ 

PbABSON, J. V xJXttJLJiJi.1,^^ 

stamp Duty — Vendor and Purchaser — Deed of Convey^ 
once to Vendor, 

In the year 1871 the Birkbeck Freehold Land Society 
purchased certain plots of land as fee simple, and con« 
veyed them, for value, to some of their members. 

By the Epping Forest Act, 1878 (which incorporated 
the provisions of the Lands Clauses Consolidation Act, 
1845, with respect to the purchase-money coming to 
parties having hmited interests, or not making title, and 
with respect to the conveyances of lands), it was pro- 
vided that certain lands, including the plots in questtODi 
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sbould be thrown open; and that the arbitrator ap- 
pointed by the Act should determine what sam should 
be paid, by the conservators appointed by the Act, to the 
o wner of the boU of any portion of the lands thrown 
open. After the passing of the Act, the society repur- 
chased these plots from the members to whom they pur- 
ported to' have been conveyed, and repaid them the 
purchase-moneys they had paid. The re-conveyances 
"were endorsed on the conveyances, but were not stamped. 
The arbitrator awarded 397/. as the sum to be paid for 
the plots. The society furnished an abstract of title, 
upon which the conservators required that the deeds of 
re-conveyance should be stamped at the expense of the 
society.^ The society declining? to do this, the conserva- 
tors paid the purchase-money into Court; and, under 
section 76 of the Lands Glauses Act, 1845, executed a 
deed poll, vesting the plots of land in themselves in fee. 
The society now presented a petition for payment of the 
397/. to them, and that the conservators might pay the 
costs of the petition. 

Owen for the petition. 

TT. Baker for the conservators. 

Peabsok, J., held that it was unnecessary that the 
deeds of re-conveyance should be stamped, and that it 
would be sufficient if the allottees joined in the convey- 
ance to the conservators; and made the order asked 
for. 



"•} 



Be Gbant. Walker v. Martineau. 



Chancery Divinan 

Pearson, J 

May 7. 

WiU^Annuity—Ifuufficient Estate —Righti of Tenant 
for Life and Remamderman, 

Further consideration. 

Martha Grant, by her will, dated April 29, 1872, gave 
pecuniary legacies and annuities; and, subject to the 
bequests thereinbefore contained, she gave the residue of 
her personal estate to trustees upon trust for her niece 
(the plaintiff) for life, with remainder over. 

After payment of the pecuniary legacies, the estate 
was not sufficient to pay the annuities in full, without, 
from time to tinae, resorting to the capital. But, if 
Government annuities were purchased for the annuitants 
out of the corpus^ there would be enough left to pay the 
pecuniary legacies, and leave a small surplus (about 
2,000/.), the income of which would go to the tenant for 
life. ^ 

Caum-Hardyy Q.C., and C. T. Mitchell for one of the 
remaindermen. 

Blackmore, Maidlow, J, T. Prior, and Northmwe 
Latorence for other parties in the same interest. 

Karslake, Q.C, and Cecil JS. Russell, for the plaintiff, 
the tenant for life, submitted that, as the estate was not 
sufficient to pay the legacies and annuities in full, 
Government annuities should be purchased for the 
annuitants out of the corpus, so as to make a surplus, 
of which the tenant for life might have the income. 

A. Young for the defendant. 

Pearson, J., held that, as between the tenant for life 
and the remaindermen, the tenant for life was not 
entitled to have Government annuities purchased for the 
annuitants. The income must be applied, so far as it 
would extend, in paying the annuities, recourse being 
had, from time to time, to the capital, to make up the 
deficieocy. 



Chancery Division, 1 

Pearson, J. > In re Sibbdman's Trade-marks, 
June 14. J 
Registration of Trade-marks —Price no Part of Work-- 
Representative Registration — Trade-mirks Registration 
Act, 1876, ». 10. 

A chemist applied for the registration of two old trade- 
marks for medicines, each of which consisted of the 
words ' Half-dozen Steedman's Soothing Powders, Pre- 
pared only by John Steedman, Ohemist, Walworth, 
Surrey,' together with the price, which was in the one 
case ' Is. lie/./ and in the other case ' 2s. 9rf.' The re- 
gistrar objected to register both marks, on the ground 
that they were substantially identical; but offered to 
register one of the marks with a note, as in In re Barroios, 
46 Law J. Rep. Ohanc. 726; L. R. 5 Ohanc. Div. 35:3, 
to the effect that the mark might be varied with respect 
to price. 

Biuh, for the applicant, moved to place both marks on 
the register. 

Stirling, for the registrar, was not called on. 

Pearson, J., said that the price was not distinctive 
within section 10 of the Trade-marks Registration Act, 
1875, nor a part of the trade-mark at all ; it was simply 
put in to show what was the cost of the article, which 
varied in different cases ; and the motion must be re- 
fused, with costs. Representative registration might be 
allowed, as suggested by the registrar. 



Chancery DiDision,'\ 

Pearson, J. > Re Hanbtjry. 
June 16. J 
Petition — Money in Court — Interim Investment in Rail" 
way Debenture Stock — Cosis^The Settled Land Aot, 
1882,^.32. 

This was a petition for the interim investment of a 
sum of 9,780/. ; as to 5,000/. in debenture stock of the 
Great Northern Railway Company, and, as to the re- 
mainder, in New 3/. per Cents. 

The money was paid into Court by the Commissioners 
of Sewers of the city of London, being the purchase- 
money of certain freehold houses in the City (forming 
part of the estate of O. R. Hanbury), which they had 
taken under the powers of their Act 57 Geo. HI. 
c. xxix. 

That Act provided (subsection 89) that, where the 
purchase-money for any lands should require to be paid 
into Court, the Court of Chancery might order the 
expenses of purchases to be made in pursuance thereof, 
or so much of such expenses as the Court should deem 
reasonable, to be paid by the commissioners. 

The Settled Land Act, 1882, s. 32, provides that, 
where, under any (special) Act, money is in Court liable 
to be laid out in the purchase of land, then, in addition 
to any mode of dealing authorised by the (special) Act, 
the money may be invested as capital money arising 
under the Act, ' on the terms, if any, respecting costs 
and other things, as nearly as circumstances admit, and 
according to the same procedure, as if the mode of 
investment were authorised by the special Act 

Waggett for the petitioners, the trustees of the will of 
the late 0. R. Hanbury. 

tToAn Henderson, for the respondents, submitted that 
they ought not to pay any more costs than if the whole 
sum in Court had been invested in 3/. per Cents., unless 
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the petitionerB would treat the InveBtment as permanent. 
It was not right, hecause, under section 32 of the Settled 
Land Act, an interim investment was to be made in 
debenture stock, for the benefit of the tenant for life, to 
throw any farther costs upon the respondents. 

Pbabson, J., held that they must pay Uie costs of the 
petition, and the proposed investments, in the usu^way. 
He thought that to hold otherwise would be, in a great 
measure, to defeat the object of the Settled Land Act, 



Queen's Bench Division. 

{Magistrates' Case,) 

June 9. 



} 



Ex parte SixnrDBBS.. 



PMic HeaUh Act, 1876 (38 ^ 39 Vict c. 55), ss. 94,96, 
96 — Abatement of Nuisance — Order of Justices — Works 
necessary for the Purpose — Power to order specific 
Works. 

This was a rule for a certiorari to bring- up an order 
of justices made under section 96 of the iHiblic Health 
Act, 1875, for the purpose of its being quashed as made 
without iurisdiction, under the following circumstances: 
The applicant, being the owner of a house, received 
notice, under section 94 of the Public Health Act, 1875, 
to abate a nuisance occasioned by a closet situated in the 
middle of his house, and remove such closet to an outer 
wall and fix the soil pipe outside the wall of the house. 
He made some alteration in the closet with a view of 
abating the nuisance, but did not remove it ; whereupon 
an order of justices, under section 96, was obtained, by 
which he was directed to do the work specified in 
the original notice — viz. remove the closet to an outer 
wall. 

A rule nisi was obtained to bring up this order, on the 
ground that the justices had no power to order any 
specific work to be done, only that what was necessary 
for the abatement of the nuisance should be carried out. 

CharleSf Q. C, and Herbert Heed showed cause. 

Eose supported the rule, and reb'ed on Ex parte Whit- 
church, 50 Law J. Rep. M.O. 41. 

The OoFBT (Cave, J., and Smith, J.) discharged the 
rule*; holding that the case cited was distinguiehable, 
and that the order of the justices was authorised by the 
words of the section. 

Rule discharged. 



Queen^s Bench Division, \ Mabtin & Go. t;. Fyfe 
June 14. J & Co. 

JReferenee to Master — Action partly Matter of Account — 
17 * 18 Vict, c, 125, s. 3. 

This was an action on three bills of exchange. Vari- 
ous defences had been set up ; and Hitbdleston, B., at 
chambers, had referred the action to a master under 
section 3 of the Common Law Procedure Act, 1854. 
From this decision the defendant appealed to the Court, 
the main question being whether an action, that consists 
in part only of matters of account, can be referred under 
the above section. 

T, W. Chitty, for the defendant, relied on Clow v. 
Harper, 47 Law J. Rep. Exch. 393. 

Macmorran, for the plaintiff, cited Ward v. PiUey, 49 
Law J. Rep. Q.B. 705. 

The CotJBT (DsNMAir, J., and Lopes, J.) held that an 
action might be referred to a master under section 3 of 
the Common Law Procedure Act, 1854, although not 



consisting wholly of matter of account, distinguishing 
Clow V. Harper, 

Appeal dismissed f with costs. 



[ HORSLEY V, PbICE & Oo. 



Queen^s Bench Division. \ -, 
June 9, 16. J^ 

Charter-party — Construction — ^ At all Times of Tide^— 
Demurrage, 

This was the further consideration on a point of law 
of the trial of an action from the Gloucester assizes. The 
action was brought for demurrage on a charter-party, 
which provided that the steamship Halo should load a 
cargo of timber at Ljusne and pro(^ to Sharpness, 'or 
so near thereunto as she may safely get at all times of 
tide always afloat.' The Halo arrived at King's Roads, 
an open roadstead in the Bristol Channel, about seven- 
teen miles below Sharpness, on September 5, 1881, the 
nearest point in the then state of the tides she could get 
to Sharpness at high water. The charterers refused to 
lighten the ship by lightering. On the 9th the ship was 
able to proceed to Sharpness, which she did, and was dis- 
charged by the 14th, tliree days over the number of lay 
days allowed by the charty-party, reckoning from the 5th. 

H Mathewsy Q.C, and Lawrence for the plaintiff. 

PoweU, Q,C., Anstie, Q,C., and H, D. Greene for the 
defendants. 

NoBTH, J., held the Halo had completed her voyage 
on the 5th, and was entitled to demurrage. 



Quem^s Bench Division, j^"^^ !^\2^'^^' nZ 
June 19. 1 ^^ ^' '" ^^ ^^ 

uuuD AC7. l^ nra OF YORXSHIBE. 

Licensing Act, 1874, s, 16— Construction of— Forfeited 
License — Application of Owner for License — Sight of 
Appeal to Quarter Sessions — Intoxicating Liquor 
iXoensing Act, 1828. 

In this case, a rule nisi for a mandamus to the justices 
to hear and determine an appeal of the applicants had 
been granted under the following circumstances : The 
applicants were the owners of the Star Inn, of which 
one Cross was the tenant until November 28, 1682, 
when he was convicted of an offence against section 9 of 
35 & 36 Vict. c. 94, whereby his license became for- 
feited. On December 14 the owners obtained a tempo- 
rary authority to sell until the licensing day, under 37 
& 38 Vict. c. 49, s. 15. At the next licensing sessions, 
on January 11, 1883, the owners applied, under the 
same section, to the justices for a transter of the license 
from Cross to them, which was refused. The owners 
appealed to qiiarter sessions ; but the magistrates held 
that they had no jurisdiction to hear the appeal. 

E, N, Fenwick (with him F, A, Darwin), for the jus- 
tices, showed cause : The question turns entirelv upon 
the construction to be placed upon section 15 of 37 & 
38 Vict. c. 49. That does not expressly give a right of 
appeal ; and no such right can be given by implication. 
Wightman Wood, for the applicants, in support of the 
rule : All the provisions of 9 Geo. IV. c. 61 as to the 
grant of licenses at special sessions are incorporated into 
section 15. They must be read as if they were part of 
the section, and they expressly give a right of appeal. 

The Court (Wiliijucs, J., and Smith, J.) held that 
section 15 incorporated all the provisions of the Act of 
George IV., and thereby expressly gave a right of appeal. 

Bule absolute. 
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COURT OF APPEAL. 



^Mabsh V, Eabl Qbanyille. 



€(mrt o/AppeaL 

Baggallat, L.J. 

,GoiiOK,L.J. 

BOWEN| L.J. 

Jane 14. 

Vendor and Purchaser-^CondiHon of SaU—MiOeading 
Conditum — Vendor and Pureham- Act, 1874, «. 1. 
This was an appeal from a deciBion of Fbt, J., reported 
^2 Law J. Rep. Chanc. 189. 

Giffard, Q,C.f and Smart for the appellants, the 
Tenders. 

Cbokton, Q.C., and TV. E. Modey, for Earl Granville, 
were not heard. 
Their Lobdbhipb affirmed the deciaon of Fry, J. 



f, L. J. I 
9 15. J 



SKRjBNiBOiir V. Beloe. 



Court of A^^ 
OoTTOir, ^ 

BoWJUi] 

June 

Court of Chancery of LancoBter Act, 1864 (17 S; 18 Vict, 
c. 82), s. S'—Practice-^Lancaster Palatine Court — 
Sennce of Writ out t^ Jurisdiction. 

Mr. dare applied ex parte for leave to serve, out of 
the jurisdiction, the defendant in this action, which had 
Ibeen instituted in tiie Court of Chancery of the County 
PaJatine of Lancaster. 

The defendant (who was the sole defendant) was the 
imstee of a settlement, and lived at Leamington. He 
had, however, an office at Liverpool ; and it was stated 
that the necessary documents for the purposes of the 
action were in his office. 

Their Lordships 'refused to make a precedent; but 
gave leave to serve the defendant at Iieamington, but 
only on the pJaintiff undertaking to consent to a transfer 
>oi the action to the High Court, if the defendant should 

VOL. XYin. 



make an* application for that purpose. They also ex- 
pressed theur opinion that the order to serve should not 
he made in the case of a sole defendant when the de- 
fendant objected to it, whether with or without reason. 



Abrath v: The Nobth-Eastebit 
Railway Company. 



Court of Appeal, 

Bbbit, M.R. 

Bowmr, L.J. 

Fey, L. J. 

June 20, 21, 22. 

Malicious Ih'osecutian — Reasonable and probable Cause-^ 
Preliminary Question for Jury — * Onus Pi'ohandi.^ 

Appeal from the Queen's Bench Division, making a 
rule absolute for a new trial. The case is reported 
52 Law J. Rep. Q.B. 352, where the facts are fully 
stated. 

The Queen's Bench Division held that, in an action 
for malicious prosecution, it lies on the defendant to 
prove the facts which the jury have to find, with a view 
to the decision of the judge in his feivour, on the question 
of reasonable and probable cause — ^namely, that the de- 
fendant took reasonable care to inform himself of the 
true state of the case, and that he honestly believed the 
case which he prosecuted. 

The defendants appealed. 

The SoUcitor-Omeral {Sir F. Herschell, Q.C.), Digby 
Seymour, Q.C., Qainsford Bruce, and J. L, Walton for 
the defendants. 

Sir H. Giffard, Q.C., and MacClymont for the 
plaintiff. 

Their Lobdbhips allowed the appeal ; holding, that in 
an action for malicious prosecution the plaintiff must 
prove that the prosecution was instituted ; that it was 
instituted without reasonable and probable cause, and 
also with a malicious intent ; that the burden of provinjr 
each and all of these propositions lay upon the plainti^ 

X 
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and that if he failed in proving any one of them he failed 
to make out his claim ; and that, in the ahsence of proof 
hy the plaintiff of the circumatances under which the 
prosecution was instituted, the judge could not be asked 
to determine the question whether there was ahsence of 
reasonable and probable cause. 



Court of Appeal, 
Baggallat, L.J. 

Cotton, L.J. 

BOWEN, L.J. 
June 25. 



In re Warken's Sbttlbmbnt and 
Conveyancing and Law op 
Peopebty Act, 1881. 



Married Woman — Restraint on Anticipation — Convey- 
anciny Act, 1881, «. 39. 

This was an application, by way of appeal from Fey, 
J., that the Court would, under section 89 of the Con- 
veyancing and Law of Property Act, 1881, bind the 
interest of a married woman in the trust funds, subject 
to her marriage settlement, made in 1859, and in par- 
ticular that the restraint on anticipation on the wife's 
life interest in the trust fund3 might be removed. 
The property stood limited upon trust for the wife for 
life, lor her separate use, without power of anticipation ; 
remainder to her husband for life, remainder to the child- 
ren of the marriage, with an ultimate' reminder to the 
husband. The wife was fifty years old ; the husband fifty- 
three. There had been no issue of the marriage, and 
there was evidence that it was impossible that there 
could be. They were both in delicate health, and the 
income of the settled property was too small to supply 
the comforts which the wife's health rendered of gr«;at 
importance. 

It was now desired that the trustees should be 
enabled to dispose of the property, and either apply 
it in the purchase of an annuity during the joint lives of 
husband and wife, or from time to time to apply the 
capital in increasing the income received by the wife. 

Fry, J., refused the application ; but stoted that he 
had no objection to the matter being taken to the Court 
of Appeal, and granted his certificate. 

Warviington for the husband and wife and the 
trustees. 

Their Lordships refused the application, mainly on 
the ground that it was impossible to assume that the 
lady was past childbearing, although, in all probability, 
such was the case. 

Cotton, L. J., held that section 39 of the Conveyancing 
Act only authorised the Court, in a case where a married 
woman, restrained from anticipation, had made a dis- 
posal of her property, which otherwise would not be 
binding upon her, to make that disposition if bene- 
ficial to her; but had not given the Court a general 
power of removing the restraint on anticipation. 



applies to the case of a sale by trustees as much as that 
of a sale by an ordinary vendor ; and that, where the 
solicitor of trustees for sale, who had a power of giving 
receipts, produces to the purchaser a deed duly executed 
bv the trustees, having in the body thereof, or endorsed 
thereon, a receipt duly signed by the trustees, the por* 
chaser ought to pay the purchase-money to such eoli- 
citor, unless he has reason to suspect an intended mis- 
application of the money. 

W, Pearson^ Q,C,^ and PownaU, for the purchasers, 
the Metropolitan Board of Works, who also were the^ 
appellants, contended that section 66 of the Act did not 
apply to the case of trustees for sale ; and that the piu^ 
chasers were entitled, as before the Act, and in accord- 
ance with the practice of conveyancers, to require that 
the vendor should either attend personally to rec^ve the 
purchase-money, or give a written authority to them to 
pay the pnrchase-money into a bank in the joint names 
of the vendors. 

O. Henderson, for the vendors, relied on sections 8 
and 56 of the Act, and the judgment of Kay, J. 

Cur. adv. vuU. 

June 26. — Held, by Cotton, L. J., and Bowkst, L-J. 
(dissentiente Bagoallat, L.J.), that section 56 of the 
Act conferred no greater power or authority on trustees 
thim they had before the Act, and was only intended to 
apply to those cases where (before the Act) a purchaser 
would have been safe in paying the purchase-moneys to 
the solicitor of the vendor, on the production by the- 
solicitor of a written authority to that efiect from the 
vendor, and to obviate the necessity of such a written 
authority. Consequently, the contention of the pur- 
chaser was right, and the appeal must be allowed. 

Held, per Baogallat, L.J., that the section was 
intended to meet such a case as the present ; that the- 
practice of conveyancers was contrary to Sbpe v. Liddell, 
25 Law J. Rep. Chano. 90, which decision had never 
been overruled; and that the judgment of EJay, J., 
ought to be upheld. 

Appeal accordingly allowed; but without costs, the 
appellants not asking for them. 



Court of Appeal, 

Baooallay, L.J. 

Cotton, L.J. )- In re Bellamy, 

BOWBN, L.J. 

June 8, 9, 26. 

Conveyancing and Laio of Property Act, 1881 (44 ^ 45 
Vict, c, 4i), «.8, 56 — Vendor and Purchaser — Saie by 
Trustees for Sale— Payment of Purchase-money to Soli- 
cttor of Trustees. 

This was an appeal from a decision of Kay, J., re- 
ported 52 Law J. Itep. Chanc. 89, holding that section 66 
of the Conveyancing and Law of Property Act, 1881, 



HIGH COURT OF JUSTICE. 

Chancery Division, I 

Kay, J. \ In re Livesey. Babon v. Aspdbn. 
June 19, 20. J 
WiU — Construction — Annuity — ' Corpus ' or Income, 

The testator in this case, by his will dated March 15,. 
1875, after devising his dwelling house to his wife 
during her lite or widowhood, gave to her for her life, if 
she should continue his widow, an annuity of 100/., and* 
to his brother an annuity of 50^., and to his sister-in- 
law an annuity of 25/. ; and he directed his trustees either 
to pay the said annuities respectively out of the rents 
and profits of his real or leasehold estates or, at their 
discretion, out of the interest, dividends, or annual pro- 
ceeds of the aggregate trust funds thereinafter mentioned. 
And the testator devised all his freehold, copyhold, and 
leasehold estates (subject, as to his dwelling house, to 
the life interest thereinafter given to his wife), and the 
residue of his personal estate, to trustees upon trust for 
sale and conversion ; and declared that all the stocks, 
funds, and securities upon which the estate should be 
invested should form an aggregate fund to be held upon 
trust, in the first place, out of the annual produce 
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thereof to raise and pay the annuities thereinbefore 
^veU) and subject thereto upon further trust to invest 
in the names of his trustees the surplus which, after 
satisfying the said annuities and all expenses incident to 
tbe execution of the trusts , thereby created, should, 
from time to time^ remain in his trustees' hands of the 
yearly produce of the said fund as tiierein mentioned, 
and by similar iuvestments to accumulate the income of 
the aggregate fund for twenty-one years ; and he directed 
his trustees to stand possessed of the aggregate fund, 
with the accumulations thereof, in trust to pay and 
divide the interest, dividends, and annual proceeds 
thereof equally between his nephews and nieces therein- 
after named as therein mentioned. 

The income of the testator's estate being insufficient 
to pay the annuities in full, the question arose, whether 
the annuities were charged upon the corpus or the income 
of the estate. 

JFarwdl for the annuitants. 

SardtweU iot the residuary legatees. 

Kay, X, held that the annuities were charged upon 
the corpus of the testator's estate. 



Chancery Division, 
Kat, 7. 
June 25. 



} 



In re Sattksers. Mastbbs v. 
Sauhdsbs. 



Annuity-^Will — Condition or Limitation — PuUic Policy 
— Condition that Parent shovM permit Child to he 
educated under Control of third Person. 

A testator, bjr his will, settled a large property on his 
grand-niece, M. A. M., and, by a codicil, gave to her 
fietther, J. E. S. M., an annuity of 100/. for his life, 
issuing out of and chargeable upon certain settled land, 
' to be conditional only on his permitting his daughter 
to remain and be educated under the charge and cai-e of 
the testator's daughter ; ' and the testator directed that 
the said annuity should absolutely cease and determine 
should the said J. K. S. M. cause or require his daughter 
to be removed from the chaige and care of the testator's 
daughter. J. K. S. M. retained his daughter under his 
own sole control. The question was whether he was 
entitled to the annuity. 

Graham Hastings^ Q.C., and Maidlow for J. K. S. M. 

Fischer, Q.C., and Dauney, contra, 

Kat, J., held that the case was not one of condition, 
but of the limitation of an annuity until the happening 
of a certain event — viz. the refusal of J. K. S. M. to 
allow his daughter to remain under tiie charge of the 
testator's daughter. That event had happened ; and the 
annuity had, therefore, ceased. Had the case been one 
of a condition, his lordship intimated grave doubt 
whether such a condition could be held bad on grounds 
of public policy. 



} 



Chancery Division. 

Kay, J. y Wood v. Ajotley, 

June 26. 

Wai— Construction — Practice— Next Friend-— Costs-- 
Costs unnecessarily incurred not aUoioed as against 
Infants' Estate— Gift on Tmst to pay to A.f her Heirs 
and Assigns, during her Life^ %oith Gift over on her 
Death tvithout Issue* 

The testator, who died on July 16, 1861, by his will, 
dated July 8^ 1851, devised certain houses, after the death 



of his wife, to trustees upon trust that they should" 
*pay, or otherwise permit and suffer, the testator's 
daughter, Harriet, and her heirs and assigns to receive 
and take the rents and profits . . . during her life,' and 
from and after her decease without issue, then the tes- 
tator gave and devised the same to his natural sou,. 
Benjamin, and daughter, Anice. Other property was- 
specifically given in a similar way, with a corresponding 
gift over to Anice and also to Benjamin, but, in his 
case, vdthout the words ' during life.' Harriet Ainley, 
afterwards Wood, died leaving two infant cluldren, the- 
plaintiffs. The question to be determined in the action 
was, whether, under the above gift, Harriet was entitled 
in fee simple or for life. 

The action was brought by the plaintifis by their next 
friend for the execution of the truste of the will. At 
the hearing a judgment was taken directing inquiries a& 
to the particulars of which the property specifically 

g'ven by the will consisted and as to the testator's 
mily. The chief clerk made his certificate, and the 
action came on on further consideration. The value of 
the estate was not large. 
Bmsor for the plaintiffs. 
E, Ford and Dibdin for other parties. 

Kay, J., held that Harriet took in fee simple with an 
executory gift over. The words * during her life ' must 
be rejected. He held, however, that the whole question 
might, and ought to, have been raised at the hearing on 
demurrer ; and he therefore ordered that such costs only 
should be allowed as against the estate of the infant 
plaintiffs as would have been allowed if the action had 
been tried on demurrer. 



Chancery Division. 1 

Ohitty, J. y Uphakk v, Fobbstbb. 
June 22. J 

Infunction — Infringement of Trade-mark — Innocent 
Consignee — Costs. 

The defendant, a manufacturer of earthenware, ordered 
5,000 cigars to be consigned to him by a foreign dealer, 
llie cigars were forwarded to this country in boxes 
bearing a snurious brand purporting to be that of the 
plaintiffs. In an action by the plaintiffs for an injunc- 
tion to restrain the defendant from selling the cigars, for 
destruction of the boxes, and for damages, the defendant, 
immediately on service, offered the plaintiffs all the 
relief asked ; and, at the hearing of a motion for an 
interim injunction, assented to an undertaking in the^ 
terms of the writ, and the question of costs was reserved. 

Eomer, Q.C., and E, Cutler for the plaintiffs. 

Colt for the defendant 

Held, that the defendant, notwithstandinfj^ that he did 
not deal, and never contemplated dealing, in cigars, but 
had bought the cigars for family use, and, imtil he was 
served with the writ, had not only been unaware of the- 
plaintiffs' name as manufacturers of cigars, but had not 
even seen the cigar boxes consigned to him, nor known 
that they had any brand, nevertheless had committed an 
infringement of the plaintiffs' trade-mark, and must,, 
therefore, be ordered to pay the costs of the action. 

Leave to appeal was declined, on the ground that the 
principle involved was covered by authority, and the- 
question was one of costs only. 
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Chancery Divinon^l j- 
Chittt, J. ^ ^** 
June 23. 



y 



re Thb Earl of Chestbr- 
pield's Trusts. 



Apportionment — Tenant for Idfe and Hemainderman — 
Income and Capital — Power to postpone Oonvereion — 
Valtutbie Expectancy — Compownd Interest » 

A testator gave his residuary estate to trustees upon 
trust to convert at discretion and invest, with power to 
postpone conversion and to pay the income to tenants 
for life, with remainders over in strict settlement. Part 
of the residuary estate consisted of a charge on an ex- 
pectancy and of policies of life insurance, and was not 
' realised by the trustees at the date of the testator's 
death, but afterwards fell in with advantage to the trust 
•estate. • 

Macnaaht&n, Q.C.f and Douglass Rounds and Itomer, 
Q.C.f and Bromehead, for the parties. 

Ohittt, J., held that, there being no deficiency y^he 
proper mode of apportioning the sum so received be- 
tween the tenants for life and the trust estate was to 
•calculate what sum invested at the date of the testator's 
death at 4 per cent, interest, with yearly rests, would at 
the date of the receipt have produced the amount actu- 
ally received, and that the sum arrived at by such cal- 
-culation should be treated as capital and the residue as 
income, such income being further 



tween the successive tenants for life. Bdavan y, Beavan, 
Romilly, M.R, Feb. 22, 1869, followed. 



June 14. J OUMBBRLBGB. 

Practice — Evidence — Cross-examination on Affidavit — 

Abuse of Process of CouH-^Order XV., Rules 1, 2 ; 

Order XXXVIL, Rule 2; Order XXXVIIL, 

Rule 4k. 

The Court will prevent the process of the Court from 
being abused for the purpose of oppression. 

The plaintiff in an admininistration action having, 
without any necesdty, made an i^davit for the purpose 
of an application in chambers for accounts, the defend- 
ants proposed to cross-examine her on her affidavit ; and, 
on her refusing to appear, applied for an order on her to 
attend. 

H. A, Oiffard, Q.C, and Ingle Joyce for the motion. 

Higgins, Q.C, and Northmore Lawrence, contrd, 

Pbabsok, J., held that the affidavit having been im- 
material to the relief sought, and no reason having been 
suggested for supposing that the cross-examination 
could be productive of any result, the application was 
an abuse of the process of the Court for the purpose of 
oppression, and must be refused. 



Chancery Division. 

Pbarbok, J, 

June 20. 



1 



In re 



Davibs to 

EvAirs. 



JONBB ASD 



Vendor and Purchaser^Will— Construction— Devise in 
Trust— 22 (J- 23 Vict. c. 36, *. 14, 16. 

Adjourned summons under the Vendor and Purchaser 
Act, 1874. 

W. A. made his vnll, after specific bequests, and a 
direction to his executors to pay debts in tne following 
terms: 'I give, devise, and bequeath all my real and 
'personal estate to my wife M. A. and my four daughters, 
in manner and forms following : After the discharge of 
all just debts^ the investment of 6,000/. for the benefit of 



my two sons, also two sums of SOL each, which I hereby 
bequeath to my executors, I ordain that the residue of 
all my personal and real estate shall be equally diyided 
between my said wife and my said four daughters. Pro- 
vided as follows — my s^d wife, M. A., shall enjoy hex 
share during the term of her natural life, and I direct my 
surviving executor, his heirs, assigns, or executors, to 
distribute the said share, after the decease of my said 
wife, among my said four daughters, share and share 
alike.' Then the wife and T. D. were appointed 
executors to act jointly in carrying out all the intentions 
of the testator*s wilL 

T. D. havinff, after the death of M. A., contracted to 
sell a part of the testator's real estate, the question arose 
whether the surviving executor could make a good title 
to the property vnthout the concurrence of the suryiving 
daughters of the testator. The debts were still un- 
paid. 

Lewin, for the vendor, argued that the testator, by 
imposing duties upon the executor, had of necessity 
vested the fee in him, and that in any case he was 
authorised to sell and convey the property, under Lord 
St Leonards' Act (22 & 28 Vict. c. 36), s. 14, 16. 

Xou^Aiorotf^^ for the purchasers, contended that the 
testator had devised the property, charged with debts 
and legacies, to his widow and four (Uiughters, upon 
certain trusts : that the fee was, therefore, vested in the 
survivors of tnem, and that they, as devisees in trust 
within 22 & 23 Vict, c. 35, s. 14, were the proper persons 
toseU. 

Pbarsoh, J., held that from the whole of the will 
it appeared that the testator intended his executors to 
carry out all the intentions of his will, including the dis- 
tribution of the estate among his wife and daughters ; and 
that he did not intend his wife and daughters to take 
anything until after payment of debts and legacies ; that 
the executors were, therefore, the persons able to deal 
with and seU the property, so long as the debts remidned 
unsatisfied, and that the surviving executor could sell 
and make a good title without the concurrence of the 
survivors of the widow and daughters. 



Chancery Division. 

Pbarsok, J. 

June 20. 



} 



In re Thb Ditxb of Newcastle's 
Sbtilbd Estate. 



Settled Land Act, 1882, ss. 3, 17, 68, 60—Settletnent— 
Power of Sale — Wider Power in Act — Consent neces- 
sary. 

In this case Tnoted ante, p. 80) a power of sale was 
given by the settlement to the trustees, exercisable, durmg 
infancy of the person entitled to the possession or receipt 
of ihe rents, with the consent of his guardians. The 
power did not authorise the sale of surface without 
minerals ; but the trustees now proposed to make such a 
sale under the powers conferred on them by the Settled 
Land Act, and the question was submitted to the Court 
whether the consent of the guardians was necessary to 
the exercise Of the statutory power. 

Cookson, Q.C., and B. S. Ford for the trustees. 

Cozens-Hardy, Q.C., and H. J. Lake for the guardians. 

Pearson, J., said that where the trustees were exer- 
cising a power conferred upon them by statute, and not 
by the settlement, the conditions imposed by the settle- 
ment upon the exercise of the difierent powers thereby 
conferred did not apply ; and, as the statute required no 
consent in the case before him, the trustees could sell 
without the guardians' consent. 
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Alliancb Socibtt, In re (Ohanc.) • . • .91 

Badiscbb Anilin xtnd Soda Fabrik v. Lbyinstbin 

(Chanc.) . , . 92 

Rbqina v. Illinowortk (CI.B.) • . . • • 92 

Lbtt V, Randall (Chanc) ,92 

London Steamboat Comfant, In re (Chanc.) • • 92 



HOUSE OF LORDS. 

House of Lordi,'\Tsa "Mlebsst Dogsb and Habboxtb 
June 26, 28. J Boabb v, Lucas. 

Income-tax— Profite — Statutory Restrictiona — Corpora- 
tion, 

The Meney Docks and Harbour Board appealed from 
-the decision of the Court of Appeal which reversed that 
^ven in their fovour in the Queen's Bench Division. 

The case is reported below, 50 Law J. Rep. Q.B.449 ; 
51 ibid, Q.B. 114. 

WebeteTj Q,C,, and Bighorn for the appellant. 
Sir H. James (^Attomey-Qeneral), Sir F, Serschell 
(^Solidtar-'Oeneral), and A. V, Dicey for the respondent, 
"were not called upon. 

Their Lobdships (Losd Selbosnb, L.C., Lobd 
BiACKBTJBir, and Lord Fitzgekald) affirmed the judg- 
ement of the Court of Appeal, with costs. 



House of Xor(29.1RoBiNSOir v. Thb Local Board vob 
June 28, 29. J Babtoit, &o. 

'JStatute — Conttrwstion — Local Oovemment Act, 1868, 
s. ^i— Public Health Act, 1876, ss. 166, 167^' New 
Street'-^* Strett: 

The plaintiff appealed from a decision of the Court of 
Appeal, which reversed one of Fbt, J. The case is 
reported below, 61 Law J. Rep. Chanc. 467; 52 ibid, 
Cnanc. 6. 

Cookson, Q.C, and Davey, Q.C. (Byrne with them), 
for the appellant. 

Jiigby, Q,C,, and Buckley for the respondent 

Their Lobdships (Lobd Selbobne, L.C, Lobd 
Blackbttbit, and Lobd Fitzobbald) reversed the 
judgment of the Court of Appeal, and restored that of 
Try, J., with costs. 
VOL. xvm. 



COURT OF APPEAL. 



'JSx parte Abnal. In re Wilton^. 



Court of Appeal, ' 

BA60ALLAT,L.J. 

Cotton, Ij. J. 

LUTDLBT, L. J. 
June 21. 

Bankruptcy — Leasehold — Interest of Bankrupt — Bis- 
daimer — Leave of Court — Terms — Bankruptcy Acty 
1869, s, QS-^Bankruptcy Mules, 1871, Mule 28. 

The debtor in this case held his business premises 
under a lease at a rent of 169/. The trustee in the 
liquidation was appointed on January 3, and continued 
in possession of the premises until March 6; and the 
business was carried on by the debtor as agent for the 
trustee. The trustee then applied for leave to disclaim, 
and it appeared that only very slight benefit had resulted 
to the deotor's estate from the occupation of the trustee. 
The registrar gave the trustee leave to disclaim without 
imposing any terms upon him. The landlord appealed. 

Cooper Willis, Q.C., and Forbes Lankester for the 
appellant 

Nicholson and Wyatt Hart for the trustee. 

Their Lobdships held that, where a trustee in bank« 
ruptcy applies for leave to disclaim a lease of the bank- 
rupt after haying been in occupation of the premises 
since his appointment, if the occupation has produced, 
or was expected to produce, anv benefit to the estate, 
the Court before giving leave will put the trustee upon 
terms to compensate the landlord. In this case they 
ordered the trustee to pay 201. as compensation for the 
occupation. In the case of JEx parte Izard, L. R. 23 
Chanc. Div. 116, rather a narrower view had been taken 
by the Court than that which was taken in the case of 
Ex parte Isherwood, 62 Law J. Rep. Chanc. 370 ; L. R. 
22 Chanc. Div. 384 ; and their lordships considered that 
they ought to adopt the view taken by Cottok, L. J., in 
z 
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the latter case — viz. that the Court ought to have regard 
not only to the question whether the occupation of the 
trustee has produced any beneGt to the estate, but also 
to whether it was contemplated as likely to produce such 
a benefit. 



Court of Appeal, "1 

BAGGALLATyL.J. I 

Cotton, L.J. V Ex parte Loyerino. In re Mubkell. 
Lnn>LET, L. J. I 
June 21. J 

Bankruptcy — Reputed OwnersJiip — Order and DitposUwn 
'^Articles not connected with Debtors' Business — Bank- 
rvptcy Act, 1869^ s. 15, subs, 5. 

The debtors in thifi case were a firm of woollen manu- 
facturers. One of the partners was also a connoisseur 
in pictures, and was constantly in the habit of buying 
them and keeping them at the firm's place of business. 
They really belonged to his separate estate ; but some of 
the creditors of the firm deposed that, having seen the 
pictures at the place of business, they supposed them to 
be the property of the firm, and had given the firm credit 
accovdingly. The trustee of the joint estate claimed the 
pictures as having beea in the order and disposition of 
the firm as reputed owners. 

Window, Q.C\, and Swin/en Eady for the trustees. 

Horton Smith, Q.C, and Horns Payne for the separate 
creditors. 

Their Lordships considered that, the pictures being 
articles not connected in any way with the firm's trade, 
there was no inference that they were the property of 
the firm. They therefore held that the pictures were 
not in the reputed ownership of the firm. 



Court of Appeal. 
Bbett, M.R. 

LrNTDLsr, L. J. ^Bsbr z?. Toakes. 
Fbt, L. J. 
June 28. 

Debtor and Creditor — Accord — Agreement to accept less 
Sum than Debt — Payment to Creditors Nominee, 

Appeal from the Queen^s Bench Division, reported 52 
Law J. Rep. Q.R 420. 

The defendimt, being indebted to the plaintiff, entered 
into an agreement with her or her nominee to pay a less 
sum than the debt payable in consideration of the 
plaintiff not taking further proceedings. 

The Queen's Bench Division ( Willi aus, J., and 
Mathew, J.) held that there was a sufficient consider- 
ation for the agreement. 

The plaintiff appealed. 

Gaskell for the plaintiff. 

Soil, Q.C,, and TFinch for the defendant. 

Their Lordships allowed the appeal, and ordered 
judgment to be entered for the plaintiff. 



f proposed that a mortgage on some leasehoMa of tiie 
unatic should be paid off, and the property reconveyei 
to the lunatic. 

It was not known whether the lunatic had or had not 
made a will prior to his lunacy bequeathing the property, 
and some difficulty was felt as to the form of the order. 

E, W, Byrne, for the petitioner, referred to JRe Zeem- 
•Vw,3D. F. J. 43. 

Their Lordships held that the form of the order 
must, as in the case cited, provide for the pajxnent off 
of the mortgage without prejudice to the question how 
the mortgage debt should be ultimately borne; the 
mortgage to be kept on foot by being transferred to the 
committee, to be aealt with as the Court should direct 



Court of Appeal, 
Bagoallat, L.J. 

Cotton, L.J; Yin re Orde. 

BowEir, L.J. 
June 28. 

Practice — Appointrnent of new Trustee — WiU of de* 
ceased Zunaiic-^Trustee Act, 1850, s. 32 — Trustee 
Extension Act, 1852, m. 9, 10. 

In this case the deceased lunatic had, prior to his 
lunacy, made a will bequeathing his residuary real, and 
personal estate to two trustees upon certain trusts. 

Both the trustees predeceased the lunatic 

Under the lunacy all the reel and personal estate of 
the lunatic had been sold and invested in Consols. 

A petition was now presented, entiUed in lunacy and 
the Chancery Division, by the beneficiaries under the 
will, praying that two new trustees of the will naight be 
appointed, and that the Consols representing the real 
estate might be transferred to the new trustees, and that 
the Consols representing the personal estate might be 
transferred to the administrator with the will annexed. 

W, Barber, Q,C,, and Manisty for the petitioners. 

Their Lordships made the order, being of opinion 
that the case came within section of the Oirustee 
Extension Act, 1852. 



Davis v, Bitrtok (Blaibero, 
Claimaih:). 



Court of Appeal. 
Baggallat, L.J. 

Cotton, L. J. \ In re Msllt. 

BOWEN, L.J, 
June 23. 

Practice — Lunacy — Payment off of Mortgage — Fwm of 
Order, 

This was a petition presented by the committee of a 
limatic to connrm the master's report, by which it was 



Court of Appeal, 

Brett, M.R. 

LnrDLET, L J. 

Fry, L.J. 

June 28. 

BiU of Sale-^Bais of SaU Act, 1882 (45 ^' 40 llct. 
c. 47), ss, 7, 9 — Accordance with Form of BiU of Sale in 
Schedule, 

Appeal from the Queen's Bench Division upon s- 
special case, which raised the question whether a bill of 
safe was void as against an execution creditor as not 
being in accordance with the form given in the schedule 
to the Bills of Sale Act (1878) Amendment Act, 1882. 
The case is reported 52 Law J. Ren. Q£. 8^4. 

The Queen's Bench Division held that the biU of sale, 
not bdng in accordance with the form given in the 
schedule, and being in violation of section 7 of the Act 
of 1882, was void. 

The cliumant appealed. 

Window, Q. C, and A. T, Lawrence for the claimant 

Meadows White, Q.C., and C. C. Scott for the execu- 
tion creditor. 

Their Lordships affirmed the judgment of the Queen'^ 
Bench Division, and dlsmissiBd the appeal. 
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Kb^bslxt v. Philipb akd Othebs. 



Court of Appeal. 
Bkbtx, M.R. 

LiKBLET, L.J. 
Fky, L. J. 
June 29. 

Mortgagor and Mortgagee^ Effect of Attornment hy 
Mortgagor as Tenant— Distress on Goods of third 
Party on the mortgaged Premises, 

Appeal from the judgment of Field, J., on a demurrer 
to a reply. 

The question raised was whether, when a mortgagor 
lias attorned to the mortgagee as tenant of the mort- 
gaged premises, the mortpgee can, in case of failure by 
the mortgagor to pay the rent reserved, distrain on 
goods of a third party, who has no notice of the mort- 
gage, which are found upon the mortgaged premises. 

In an action by the owners of such goods against 
mortgagees for ill4;al distress, Field, J., upon demurrer, 
gave judgment for the defendants. 

The plaintiff appealed. 

Amlrrose^ Q,C,, and Bigham for the appellant. 

Smyly, for the defendants, was not called on to 
argue. 

Their Lordships affirmed the ludgment of Field, J. ; 
holding that such an attornment hj a mortgagor creates 
a rent properly so called, with all its incident remedies. 



of Appeals 
LET, L. J. I 

11,80. J 



FRiJBBR V. MaSOH AKD AkOTHEB. 



Court of Appeal, "] 

LlNDLET, 

Fry, 

June '. 

Copyhold — Fine on Admittance — Assessment of Amount, 

Appeal by the defendants from the judgment of the 
Queen's Bench Division, reported 62 Law J. Bep. 
Q.B.423. 

The question raised by the appeal was, whether the 
lord of a manor who is entitled to a reasonable fine on 
each admittance to a copyhold hereditament is entitled 
to assess the fine at thiee years' improved annual value, 
and to recover the same without assessing a precise sum 
as the amount sought to be recovered. 

The Queen's Bench Division gave judgment in favour 
of the lord of the manor, the plaintiff. 

The defendants appealed. 

Jelf, Q.C., and Wtll for the appellants. 

Anstie, Q,C,, and Rose for the plaintiff. 

Th^ LoBDSsciFS, having reserved judgment, now 
affirmed the judgment of the Queen's bench Division, 
in favour of the plaintiff. 



Ladd V, Ptjlbbton. 

"PXTLESTON V. LaDD. 



Court of Appeak* 

OOTTOW, L.J, 

BowEW, L.J, 

July 2. 

Action in Queen^s Bench Division on Writ specially en-- 
dorsed — Siibseguent Action in Chance?^ Division for 
an Account — Transfer of Action — Judicature Act, 
1873, s, 34. 

This was an appeal from a deciaion of Fbt, J., noted 
ante, p. 48. 

Anderson for the appellants, the defendants in the 
Chancery action. 



Decimus Sturges for the respondent. 

After some discussion, it was agreed, at the suggestion 
of their Lobdbhips, that, by consent, further proceedings 
in the action in the Ghancerj^ Division should be stayed 
until the trial of the action in the Queen's Bench Di- 
vision ; the plaintiff in the latter' action undertaking that, 
if the judge should direct at the trial, or it should other- 
wise become necessary to take an account, he would con- 
sent to the account being taken in the action in the ' 
Chancery Division, and to all orders that might be 
necessary for that purpose. 



HIGH OOTJKT OP JUSTICE. 

Chancery Division,^ 

Kay, J. \In re The Alliaitcb Society. 

June 23. J 

Company — Mutual Benefit Society — Winding-up — 

Surplus Assetti — Withdrawing Members — Charge or 

' Lien on particular Fund — Payment of Subscriptions 

in Advance — Priorities — Companies Act, 1862, *. 133,. 

The objects of this society, wJbich was registered under 
the Companies Acts, were to receive subscriptions from 
members, and to make advances to them, with power 
for subscribinpf members to withdraw. As to withdraw^ 
ing members it was provided by the articles of associar 
tion that any member giving notice of withdrawal 
should be entitled to have the total amount of the sub- 
scriptions, which should have been paid upon each un- 
appropriated certificate held by him, returned to him ; 
but such payments were onlv to be made in the order of 
the date of the receipt of the notices, and only out of 
the moneys received by the society from time to time, 
after the receipt of the notice, in repayment of appro- 
priations and premiums to the credit of the particular 
tund from which such withdrawal took place. Provi- 
sion was also made for the closing of funds ; and, in such 
event, all instalments of appropriations and premiums and 
other moneys thereafter received in respect of such fund 
were to be distributed in dividends amongst the registered 
holders of certificates, and applied in the first place in re- 
payment in equitable proportions of subscriptions standing 
to the credit of each member of such fund. In the volun- 
tary winding-up of the society, there being no outside 
creditors, questions arose as to the mode of distribution 
of the assets, so far as related to members who had 
given notice of withdrawal before the closing of the 
particular funds or of the winding-up, and as to membera 
who had paid subscriptions in advance. 

Qraham Hastings , Q,C, and William King for th& 
liquidators. 

Bigby, Q.C, Bowden, Nbrthtnore Lawrence, Oeare, 
and Temple Cooke for the several classes of members. 

Kay, J., held, upon the construction of the articles,, 
that the provision as to the return of subscriptions to & 
withdrawing member only applied so long as the society 
was a going concern, and that it was not the intention 
of the articles to give any priority or preference to with- 
drawing members, or any lien or charge on any parti- 
cular fund, as against other members in the event of a 
dissolution and winding-up ; and that the assets ought to 
be distributed, so far as they would go, rateably in pro- 
portion to the amounts of the subscriptions, whether 
paid in advance or not, which the respective members* 
were entitled to receive back from the society. 
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-Lbti v. Raitdali. 



Chancery Dtvtsian, 
Kat, J. 
June 29. 

Vendor and Purchaser — Particulars of Sale — Misstate- 
ment — Notice to Purchaser — Compensation, 

. Adjourned BummonB. 

In the above action certain property was ordered to be 
Bold by auction^ and F. Charsley was declared to be the 
purchaser of Lot 8. Lot 3 was described in the parti- 
•culars of sale as ' let on lease for a term of seventy-five 
years from September 29, 1850.' This was a misde- 
scription, inasmuch as the lease really dated from Sep- 
tember 29, 1868. 

By the ninth condition of sale it was provided that 
«ny error or misstatement in the particulars of sale 
should not annul the sale or entitle uie purchaser to be 
discharged from his purchase, but compensation should 
be made to or by the purchaser, as the case might be. 

After the sale the purchaser discovered the error in the 
particulars, and took out the present summons, claiming 
•compensation under the above condition. 

Tne vendors asserted that the purchaser was, at the 
lime of the sale, aware of the error in the particulars, 
and the evidence on this point was conflicting ; but the 
purchaser contended that, even if he had knowledge of 
the misstatement, yet, inasmuch as he bought under the 
conditions, he was entitled to compensation. 

O. Cave {Rigby, Q,C,^ \nth him) for the purchaser. 

J, M, Uoyd for the vendors. 

Kat, J., held that, assuming the purchaser had notice 
of the misstatement in the particulars of sale, that could 
not alter the contract of the vendors, which was to give 
the purchaser compensation for any such misstatement. 



Chancery Dimsion. 

Ohxttt, J, 

June 20. 



In re The Londow Steamboat 

COHPANT. 



Companies Act, 1867, s, 15 — General Orders, March, 
1868, Order XX, — Reduction of Capital — Registration 
and Advertisement of Order, 

The advertisement of the registration of an order con- 
firming the reduction of a company's capital and of the 
xuinute mentioned in section 16 of the Companies Act, 

1867, and in Order XX. of the General Orders of March, 

1868, cannot be dispensed with. 

H, Burton Bucldey for the company. 



^pSo^1r'^'l^^^8™« Anilin tod Soda 
June 27. ' J ^^^^ ^- Levinstein. 

Patent Action — Practice — Use of indepeTident scientific 
Assistance by the Court — Procedure in Cases of alleged 
Infringetnent by Use of a secret Process — Infringement 
— New Process — New Result — Chemical Equivcdents, 

Where, in a patent case, the evidence is conflicting 
and indecinve on a scientific point, the Court is at 
liberty to obtain competent independent scientific assist- 
ance in determining tne matters at issue. 

Where, in a patent case, the defendant denies infringe- 
ment, but objects to state in open Court the process he 
actuallv practises, on the ground that it is the subject 
of a valuable secret, of the benefit of which he would be 
deprived by disclosure, the Court will first ascertain 
whether the defence fails in all other respects than in- 



fringement; and then, unless the defendant prefers to 
submit to an injunction, will hear the evidence and 
argument with respect to the alleged infringement by 
the secret process with closed doors ; and, with a view 
to further protecting the secret, will order the shorthand 
notes of the private hearing to be impounded until either 
an appeal is entered, or the right to appeal is aban- 
doned. 

Where a patent is obtained for the use of particular 
chemical materials for arriving at a particular chemical 
result, it is no infringement to arrive at the same result 
by the use of other chemical materials which were not 
known to be equivalent for the materials mentioned in 
the specification at the time when the patent was 
obtained. 

Where a patent is obtained for a new process for 
arriving at a known result, it is no infringement to 
arrive at the same result by a different process. 

Where a patent is obtained for a new result, and one 
process of arriving at that result is described in the 
specification, it is an infringement to produce the same 
result by any process. 

Aston, Q.C, Webster, Q,C,, and W, N. Latosan for 
theplaintiffs. 

JSiggins, Q.C, and Chadwyck Sealey for the de- 
fendants. 



- REeii7A V, iLLnrewoBTH. 



Queen^s Bench Dimsion, 1 i 
June 18, 28. J ^ 

Quarter Sessions Practice — Ground of Appeal — 3^0 Juri^" 
diction — Road not Highway — Generality — Point not 
raised below. 

This was a special case, stated by the Court of Quarter 
Sessions for the North Riding of Yorkshire, for the 
opinion of the Court. 

In Anril, 1882, Illingworth took out a summons 
against the district board of Bulmer, for non-repair of 
two highways in the parish. It was not suggested by 
the board at petty sessions that the said roads were not 
highways, nor did they dispute their liability to repair. 
The justices, upon the report of a person appointed by 
them, found that the roads were out of repw, and 
ordered the district board to pay the amount required to 
repair the roads. The district board appealed to ^uartei' 
sessions. The;f had at all the hearings before the justices 
admitted their liability to repair the roads, and never 
suggested that they were not highways. Upon the 
hearing of the appeal, they called no witnesses of their 
own to prove that the roads were not highways, but 
cross-examined the respondent's witnesses to show it. 
The first two grounds of appeal were — (1) that the 
justices had no jurisdiction to make the order ; (2) that 
the said order was contrary to law ] but there was no 
ground of appeal to the effect that the roads were not 
highways. The Court of quarter sessions would have 
found on the evidence that the roads iu question were 
not public highways ; but they left it to this Court to 
say "whether, under the circumstances, it was open to 
the highway board to take the objection. 

Forbes, Q,C,, and Anderson for the respondent. 

Charles, Q.C, (with him Scott Fox) for the appeUants. 

Cur. adv. vult, 

June 28.— The Court (Williams, J., and Smith, J.) 
held that the objection was not open to the highway 
board. 

Judgment for the respondent. 
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Buiu>iNe SOCIKIT. 



Court of Appeal, " 

Bbett, M.R. 

Cotton, L. J. 

BOWEN, L. J. 

July 6. 

Benefit Building Society—Notice of Withdrawal hy in- 
vesting Members— Windtnyvp^FrioritieB of investing 
Members * inter se^ 

Appeal from a decision of the Vice-Chancellpr of the 
Comity Palatine of Lancaster, which raised the question 
whether, in the winding-up of the sociel^, those invest- 
ing members who had given notice of withdrawal prior 
to the winding-up were entitled to he paid their moneys 
in priority to those investing* members who had given no 
notice of withdrawal. 

The question turned mainly on rule 3 of the society, 
which provided: 'Any member of the society shall 
"be allowed to withdraw (provided the funds permit) 
sums not exceeding lOZ. by giving seven days*^ notice, 
and sums exceeding 10/. by giving one month's notice, 
according to the printed form in the schednle annexed. 
No further liabilities shall be incurred by the society till 
such member has been repaid.' 

The claims of the investing members who had given 
notice of withdrawal amounted to about 45,000/., and 
the claims of those investing members who had given no 
notice of withdrawal amounted to about 125,000/. 

It was admitted that, after payment of all outside 
creators, the realised assets of the society would amount 
to about 45,000/. 

The Vice-Chancellor held that those members who 
had given notice of withdrawal were entitied to be paid 

VOL. xvm. 



their claims in priority to those who had not given 
notice of withdrawal. 

The appeal was against this decision. 

IncCf Q.C.J and Burton Buckley, for the appellants, 
contended that rule 3 only applied to a going concern ; 
that the investing memliers who had given notice of 
withdrawal were not entitied to any preferential pay- 
ment in the winding-up, unless the rules gave it to thorn 
expressly ; that, on the true construction of the rule, no 
such priority was given; and that, therefore, all the 
investing members were entitied to participate ^n^oMU 
in the assets of the company. 

Their Lordships held that role 3 was not restricted 
to a going concern ; that, when all the outside creditors 
were paid, the rule must be applied to ascertain the 
right of the members inter se ; and that, on the true 
construction of rule 8, the investing members who had 
given notice of withdrawal were entitied to the priority 
they claimed. 



Phillips r. Homfray. 
'HoHPRAT v. Phillips. 



Court of Appeal, 
Baogallay^ L. J. 

Cotton, L.J. 

BOWEN, L.J. 

May 22, 30. 
J uly 9. 

Wrongful User of Way-leave for Minerals — Action for 
Compensation and Damages for the Trespass — Judg- 
ment — Inquiry as to Damages — Death of Wrongdoer 
pending Inquiry — Cesser of Cause of Action — Applica- 
tion of Maxim, * Actio personalis moritur cum 
persond,^ 

These were cross appeals from a decision of Pbarson, 
J., reported 52 Law J. Rep. Chanc. 401, a defendant, 
the executrix of the deceased defendant, Fotliergill, ap* 

A A 
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pealing from so much of his lordship's order as directed 
the second and third inquiries under the judgment in 
the action to be proceeded with, on the ground that the 
cause of action thereunder had survived against the 
appelhint as such executrix ; and the plaintiffs appealing 
from so much of the order as directed the fourth inquiry 
under the judgment to be stayed, on the ground that 
the cause of action thereunder had not survived against 
such executrix. 

Higffy, Q.C, and Osier for the appellants in the first 
appeal, who was also the respondent to the cross appeal. 

Graham HastingSf Q,C,, and Maclean for the plain- 
tifis, the appellants in the cross appeal. 

Cur, adv. vtUt, 

July 9.— Held by Cotton, L.J., and Bowhn, L.J. 
{dissentiente BAGGiXLAT, L.J.)^ that the case was not 
within that ckss of cases in which a deceased man's 
estate remained liable for a profit derived by it out of his 
wrongful acts during his lifetime. The only cases in 
which, apart from questions of breach of contract, ex- 
press or implied, a remedy for a wrongful act could be 
Sursued against the estate of a deceased person who had 
one the act, were those in which ]^rop^ty, or the pro- 
ceeds or value of propertv, belongmg to another, nad 
been approjpriated by toe deceased person and added to 
his own estate or moneys. Here, no doubt, a personal 
.benefit had accrued to the deceased from his tortious 
user of the wa^-leave ; but it could not be said that 
there was anythmg amongst the assets of the deceased 
that in law or equity belonged to the plaintiffs. The 
claims, therefore, of the plaintiffs^ to which the second 
and third inquiries were oirected, abated by the decease 
of the defendant Fothergill; and the appeal of his 
executrix must be allowed, with costs. 

Held, by Baggallat, L.J., that the causes of action 
which were the foundaUon of the decree made in the 
suit were such as, within the rule of Sambley v. Trott^ 
1 Cowp. 374, to entitle the plaintiffs to niiaintain their 
suit against the executrix of the deceased defendant 
Fothergill, in respect of the subject-matter of the 
second and third inquiries directed by the decree. 

Held, further, per Curiam, that the plaintiff's appeal 
as to the fourth inquiry, being a pure claim for damages 
for a wrongful act, which did not result in any profit 
to the wrongdoer, failed ; and must be dismissed, with 
costs* 



HIGH COURT OF JUSTICE. 
Oumcery DivisumA 

Bacon, V.O. }- Harrison v, Leutnsr. 
July 6, J 

I^actice — CogU — Higher or lower Scale — Fraudulent 
Mitrepresentation — Discretion — Additional Rules, 
August, 1876, Order VI,, Mules 1 and S^Judicatta-e 
Act, 1875, Appendix A., Part IL, s, 4. 

The above action had been brought in the Chancery 
Division by a shareholder against the directors and the 
Wreck Recovery Salvage Company (Limited), in 
which, after charging fraudulent misrepresentation, the 
plaintiff claimed (1) rescision of his contract to take 10 
A lO;. and 10 B 1^. shares; (2) removal of his name 
from the register and list of contributories ; (3) an in- 
junction restraming the company or its liquidator from 
prosecuting any action for recovery of the unpaid 
balance on the said shares ; and (4) a declaration that 
'he defendants were jointly and severally liable to pay 



to the plaintiff the 40/. paid in respect of the said shares, 
with interest, damages, and costs, and that the plaintiff 
might be at liberty to prove, in the winding-up, for the 
said sum of 40/., interest, damages, and costs. 

The action, after a five days' hearing, was dismissed, 
with costs. 

The plaintiff, when he issued the writ, took oat a 
certificate for * lower scale ' of costs, and several of the 
defendants took and paid for, on the lower scale, copies 
of this certificate. When the defendants' bill of costs 
went for taxation the taxing master overruled this cei^ 
tificate, and taxed the costs on the higher scale, stating 
that he could not refer the relief sought to any of the 
definitions in the Additional Rules, August, 1875, Order 
YI., Rule 1, of the cases to which the 'lower scale ' was 
applicable. 

The pluntiff thereupon took out the present summons 
to review the taxing master's certificate. 

Chadwyck Healey for the summons. 

FisKboume for the defendants. 

Bacon, V.C, said the case raised was one of great 
importance ; for if it was the law that a plaintiff znigfat 
bring an action for 40/. and, at the same time, make all 
kinds of charges of fraud and misrepresentation against 
honest men, and, by taking out a certificate of 'lower 
scale,' escape the full penalty of costs, it would lead to 
much injustice. The plaintiff's claim had been proved 
utterly unfounded ; and, from the nature of the case and 
the time oecupied in the hearing, the taxing master had 
exercised a very proper discretion in taxing costs on the 
higher scale. The summons must be dismissed, with 
costs. 



-Incumr 



Qioncery Division, 1 

Bacon, V.C. > Davbnport v. King. 
July 6. J 

Parties interested to Extent of a Moiety — Saie- 
hrances — Partition Act, 1868, s. 4. 

This was the further consideration of . (v partition 
action. The chief clerk had found who were the various 
persons interested, and in what proportions. The in- 
cumbrancers on three-fourths of the property desired an 
immediate sale. Some of the owners of the equity of 
redemption objected, and argued that incumbrancers 
were not ' parties interested ' entitled to request a sale 
under the Partition Act, 1868, s. 4 

Marten^ Q.C,j and Woodroffe for the plaintiff. 

MiUar, Q.C,, Langworthy, WiUis-Bund, J, G. Woodf 
and Upjohn for the defendants and incumbrancers. 

Bacon, V.C, considered that incumbrancers were 
' parties interested ' in the property, and entitled, if in- 
terested to the extent of a moiety and upwards, to 
request a sale \ and he made an order for sale accord- 
ingly. 



Chancery Division, 1 

Kat, J. }-Mellor v, Thompson. 

June 28. J 

Practice — Motion for. Writ of Attachment for Default 
in filing Affidaik of Documents — Appeal pending by 
Party in Default, 

This was a motion that a writ of attachment should 
issue against the defendant for contempt, by reason of 
his de&ult in not filing an affidavit of documents. 
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W. F, JRobmsoHf Q.Cf and Abraham for the motion. 

W. Pearson, Q,C,, and £adcock, for the defendant, 
-stated that an appeal by the defendant was pending 
•against the order directing him to file an affioayit of 
docaments; and asked that the motion should stand 
•oyer until the appeal had been heard. 

Kax, J., however, made an order in terms of the 
notice of motion ; but directed that the order should not 
be drawn up at all if the appeal succeeded, nor, if the 
appeal failed, until after the expiration of two days from 
the hearing of the appeal, and after omission by the de- 
fendant to file his affidavit within such two aays. If 
the appeal succeeded, the costs were to be reserved. 



'Chtmcery IHvisumA 

Ohittt, J. j-Vnre v, Raleigh. 
July 4. J 

Settled JEttata Act, 1877, «. 2S^Tru8teei— Legal Estate 
— Petition, 

Where there is for the time being no beneficial owner 
of an estate entitied to the rents and profits, 4)ut the 
legal estate is yested in trustees, the trustees are the 
f&raoDB to apply by petition in a summary way to ezer- 
^se the powers conferred by the Settled Estates Act, 
1877. 

Ifwe, Q.C., Macnaghten, Q,C.y Warmington, Q.C, 
Byrne, and Jaeon Stnith appearod for the different 
parties. 



•1 
Vim 



Chancery Dimnon, 

Ohittt, J. J- In re Mason. 1£ason v. Masok, 
July 9. 

Practice — Partiee — Adding Parties after Judgment and 
Certificate, 

Purther consideration. 

H. S, Buchiey, for the plaintifis, applied for leave to 
amend the writ and statement of claim by adding a 
party to the action after judgment and the issue of the 
chief clerk's certificate. The party proposed to be added 
was a trustee and executor who had proved the will of 
the testator, but had absconded in debt to the estate. 
An order had been obtained for substituted service. 
Buckley referred to the unreported case of Re StokeSj 
Aikman v. Paget, when an order was made by the 
Court of Appeal, after Eay, J., had refused to make the 
order, adding a trustee as defendant after the ordinary 
administration judgment had been made. 

Tremlett, for the defendants, consented. 

OHiTrr, J., gave leave to amend the writ and state- 
ment of claim, and to serve them together. 



Chancery Division, 1 

PsABsoir, J. >Ee Stonobs Tbusib, 
June 30. J 

Marriage Settlement — Agreement to settle after-acquired 
Property — E3i:cept Property settled to Wif^s separate 
TJsc-'The Married Women's PropeHy Act, 1882, 
4.10. 

By the marriage settlement, dated November 25, 1862, 
of Ohurles 0. Welman and Eugenia Mary Welman (then 
Eugenia Mary Stonor, spinster), it was agreed and de- 



clared that, in case any money of the amount of 500/. or 
upwards, at any one time (except interests which should be 
settled and limited to her separate use) should, during 
their joint lives, by devise or bequest, vest in Eugenia 
M. Stonor, the same should be forthwith assured to the 
trustees of. the settiement upon the trusts thereby de- 
clared. 

Sophia Stonor. by her will made in March, 1860, gaye 
all the residue ot her personal property to her daugnter, 
Eugenia M. Stonor, She diol on January 14, 1883. 
The clear residue of her personal estate, amounting to 
about 970^., had been paid into Court. 

The Married Women's Property Act, 1882, provides 
(s. 5) that eyery woman, married before the commence- 
ment of the Act, shall be entitied to hold and dispose of, 
as her separate property, all personal property her titie 
to which shall accrue after the commencement of the 
Act ; and (s. 19) nothing in this Act contained shall 
interfere with or affect any settiement made respecting 
the propertgr of any married woman. 
. This petition was now presented by Mr. and Mrs. 
Welman, praying that the fund in Court might be paid 
to Mrs. Welman upon her separate receipt. 

Cozms-JSardy, Q,C., and morshead, for the petitioners, 
contended that the effect of section 5 of the Married 
Women's Property Act, 1882, was to giye this money 
to Mrs. Welman, for her separate use, and so take it out 
of the agreement to settie after-acquired property con- 
tained in the settiement. 

Eashieigh and Ward for the respondents. 

Peabson, J., held that the Act (s. 19) distinctiy said 
that 'nothing in the Act contained' — that is to say, 
nothing contained in any daiise before that section — was 
to affect any marriage settiement. He must, therefore, 
omit section 5 in considering the proper bearing of the 
agreement to settie after-acquired property, and hold 
that tins money was not within the exception. 



Chancery Division.'X 

&M9. k«reVALLAHCB'sTBTTST8. 

July 2. J 

Colonial Will — Appointment of Funds in Court in Eng^ 
land — English Probate necessary for Payment out to 
Appointee, 

Petition for payment out of Court 

C. A. v. died m New Zealand in 1882, having by his 
will exercised a j^ower of appointing to his children 
certain leaseholds in England, which had been settied 
by his father's will in trust for himself for life, and then, 
as he should appoint, among his children. The lease* 
holds had been taken by a local board of works, and the 
purchase-money paid into Court. 

The will of C. A. V. had been proved in the Supreme 
Court of New Zealand ^Wellington district) ; and the 
question arose whether it was necessary for the peti- 
tioner, who was the son and appointee of C. A. v., to 
proye his titie by producing an fagliah probate of the 
wiU. 

S, B, L, Druce for the petitioner. 

Rose-Innes and T, W, jRatcliff' for other parties. 

Pbabson, J., held, distinguishing Re Tootdl's Trusts^ 
31 W. R. 653, noted ante p. 49, that an English probate 
must be produced. 
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Chancery Dhitian. 

PsABSoif , J. \ He Earlx. 
Julys. 

Vendor and Purchaser — Trust far Sale — Sale by Trustees 
—No Life Interest— The Settled Land Act, 1882, 
0.63. 

AdiooTned summons. 

This wfts an application, under ike Vendor and Pur- 
chaser Act, 1874, by the trustees of the will of the late 
Thomas Earle, to determine the question whether they 
could make a good title under the trust for sale con* 
tained in the will without the concuzrence of the per- 
sons beneficially entitled. 

Thomas Earle, by his will dated October 21, 1820, 
deyised the residue of his real estate to trustees upon 
trust for sale, with power to the trustees to giie receipts 
for the purchase-money ; and he directed his trustees to 
stand possessed of the proceeds of sale after the death 
of his wife (which event had happened) in trust for his 
eons and daughters, in certain proportions, the shares of 
the daughters being settled. 

All the children were dead. The trustees had entered 
into a contract to sell part of the real estate. 

CozenS'Hardy, Q.C,, and Phipson JBeaie^ for the trus- 
tees, submitted that where, as here, there was no person 
entitled to the income of the |>rooeeds of sale ' for his 
life, or any other limited period/ section 63 of the 
Settled Land Act, 1882, did not apply ; and the con- 
currence of the beneficiaries in the conveyance was not 
necessary. 

Whitley for the purchaser. 

Peabsok, J., held that, under section 63 of the Act, 
the Court must look only to ' the instrument or instru- 
ments ' creating the trust for sale ; that is, in the present 
case, to the wUl of the testator. This was an instru- 
ment under which there was now no person interested 
' for his life, or any other limited period,' in the income 
of the proceeds of sale. Under these circumstances, 
section od had no operation; and the trustees could 
make a good title without obtaining the concurrence of 
the beneficiaries. 



Barber, Q,C., and Borthvnch for the trustees of the- 
settlement. 

Warmtnyton, Q,C,, and KeumoHf for the husband of 
the testatrix, contended (1) that there was an implied 
gift of a life interest to him ; (2) that the testatrix had 
taken the property out of the settlement, and made it 
her own, so that the husband took the life interest and 
the lapsed share by intestacy. 

Hiyyins, Q. C, and Christopher James, for the ^ter of 
the testatrix, not named in the will, contrd, 

DxNMAir, J., held that the income during the life of 
the husband, and the lapsed share given to the brother, 
went, as in aefanlt of appointment, equally among all the 
five sisters of the testatrix. 



I JoLLIFPE V. BaKEB. 



Queen^s Bench Division, 
June 27. 

Sale of real Property — Vendor and Purchaser — Aeei' 
dental Misstatement as to B:vtent of Property — Com^- 
pletion of Purchase — Biyht to Compensation, 

This was an appeal from the decision of a County 
Court judge. 

The (question argued was whether, in the absence of 
moral fraud, a purchaser could, after completion of a 
sale and execution of the conveyance of reiEd property, 
recover damages from the vendor, who had, during the 
treaty of sale, accidentally nuide a misstatement as to 
the acreage of the property. 

The County Court judge dedded in favour of the 
plaintiff* (the purchaser^. 

The defendant appealed. 

Maeaskie for the defendant. 

Harris Lea for the plidntifi'. 

Cur. adv, mUt, 

The CoTTBT (Williams, J., Cave, J., and Smith, J.) 
held that, there being no warranty in the conveyance 
or fraudulent representation on the part of the defendant,, 
no compensation could be recovered b^ the purchaser. 
Judgment for the defendant* 



Chancery Division, 1 

DSNMAK, J. } WOODHOUSB V. SPrBOEON. 

July 11. J 

Wm^^ Construction — Potoer of Appointment — Implied 
Life Interest, 

On the marriage of Mr. and Mrs. J. A. Spurgeon, 
certain personal property was settled so that (in the 
event, which happened, of there being no issue of the 
marriage), Mrs. Spurgeon had a general testamentary 
power of appointment, and in default of appointment the 

Property was ^ven at her death to such persons as would 
ave been entitled to her personal property, under the 
Statute of Distributions, if she had not been married and 
died intestate. 

Mrs. Spurgeon died in 1881, having made a will by 
which she appointed the settled property ' from and after 
the decease of her husbuid (but not so as to affect the 
income thereof during his life) in eoual fifth parts into 
and between ' her only brother, and her four out of her 
five sisters by name. The brother of the testatrix died 
in her lifetime. 

This was an action to administer the trusts of the 
settlement in order to have the meaning of the will 
ascertained. 



f BbUKSDEN V, HXJMFHBTS. 



Queen's Bench Division, \ 
July 6. j 

Estoppel — * Res judicata * — Action for Negligence — Injury 
to Carriage — Subsequent Action for personal Injuries, 

This was an action tried before Qrove, J., when a 
verdict was passed for the plaintiff. The action was for 
damages for personal injuries caused by the defendant's- 
negligence. It appeared that the plaintiff had already 
brought an action, and secured damages, for an injury 
sustained to his carriage from the same negligence, in 
which action, however, no claim had been made in 
respect of personal injuries. The question argued was, 
whether the plaintiff was now entitled to bring a second 
action for damages for personal injuries arising from the 
same negligence, and in respect of which he might have 
recovered in the former action. 

Crispe (Waddy, Q.C,, with him) for the plaintiff. 

Murphy, Q,C, {Hannen with him) for the defendant. 

The CouBT rPoLLOCK, B., and Lopes, J.) held that, 
inasmuch as tne damages in question were recoverable 
in the former action, the former action was a bar to the 
I later one. 
I Judgment for the defendant. 
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HIGH OOURT OF JUSTICE, 
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HOUSE OF LORDS. 
^''!!i'' /if^?' I Mildred GoTBNBCHB & Co. v. Mas- 

•"Tuf/li:''') POKSTHEBMAirO. 

JForetgn Consignor and Londoti Consignee — Principal and 
Agent — Unnamed Foreign Principal — Goode insured 
by Consignee — Loss — Rights in Insurance Monpy, 

The defendants appealed from the decision of the 
Court of Appeal in thia case^ reported 61 Law J. Rep. 
Q.B. 604. 

Cohen f Q,C., and Daveg, Q,C. {Arbuthnot with them), 
for the appellants. 

Merschell, Q.C. (SoUcitor-General), and Barnes for the 
respondents. 

Cur, adv. mdt. 

Their Lobdbhips (Lobd Selbobnb, L.O., Lobd Blaoe- 
BTTBNy and Lobd Fitzobbald) dismissed the appeal, with 
costs. 



COURT OF APPEAL. 

Court of Appeal, ' 
Baooallat, L. J. 

CoTTOir, L.J. \ Ex parte M*HEimT. In re M'Hsnbt. 

BOWEN, L. J. 
June 30. 

lAguidatum Petition — No Besolutions passed — Delay 
pending Proceedings — Adjudication — Bankruptcy Act, 
1869, s, 125, subs. 12. 

On August 15, 1870, M'Heniy filed a liquidation 
petition, and a reoeiver was afterwards appointed, and 
proceedings in yarions actions against the debtor were 
TBstrained by injunctioa. 

TOL. ZTm. 



I At the first meeting of the creditors it was resolved 
to adjourn until December 15, 1879, pending the result 
of an appeal by the debtor to the Court of Appeal in an 
action otJeuntt ▼. M* Henry, After this several adjourn- 
ments took place, the last lieing till March 28, 1888. No 
resolutions for liquidation or composition were ever 
passed. The debtor*s appeal having been dismissed by 
the Court of Appeal, he then appealed to the House of 
Lords, which appeal was now stiU pending. On March 28, 
1883, the adjourned meeting was held, and the creditors 
resolved that in the interests of the creditors it was 
inexpedient that any further proceedings should be taken 
in the liquidation petition. 

On May 3 two creditors applied to Mr. Registrar 
nazlitt to adjudicate the debtor a bankrupt under sec- 
tion 125, subsection 12, of the Bankruptcy Act, 1869. 
On the hearing of this application, the debtor ofiered to 
pay the two creditors in full ; but this was refused by 
the creditors, who thought it would not be safe to take 
the money after notice of an act of bankruptcy. The 
registrar accordingly made the order of adjuaication, 
against which the debtor now appealed. 

At the hearing of the appeal, the offer of payment 
was renewed ; but the money was to be paid by a friend 
of the debtor, and not in any way out of his assets. 

Sir H. Giffard, Q.C, E, Clarke, Q,C,, and Finlay 
Knight for the debtor. 

Charles Bussell, Q,C,^ Winshw, Q,C,f and Sidney 
Wool/ for the creditors. 

Their Lobdshifs held that, as the receiver had not 
been discharged, the liquidation nroceedings were stiU 
pending, notwithstanding the resolutions of March 28, 
1883 ; so that, if the present order were discharged, 
another application for adjudication could at onoe be 
b b 
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made by an^ creditor who felt himself aggrieved. They 
therefore discharged the order of adjadication, on the 
debtor undertaking to apply for a freeh firet meeting, 
and on the debts of the two creditors being paid in full 
by the third party who had made the ofier. They also 
intimated that; if the payment were made either directly 
or indirectiy out of the debtors assets^it would be a con- 
tempt of Oourt. 



> Butcher v. Pooler. 



Court of Appeal. 
Brbtt, M.R. 
Cotton, L.J. 

BOWBN, L.J. 
July 9. 

Practice— Costs directed to be paid out of the Estate- 
Appeal for Costs, 

Appeal from Bacoit, V.O. 

The judgment in the action declared that the partner- 
ship formerly subeistiDg between the late husDiuid of 
the plaintiff and the defendant, in which they had equal 
shares, was dissolved, and directing the usual accounts 
and inquiries. 

The certificate of the chief clerk found that the in- 
terest of the partnership in certain leasehold wharves was 
of no certain value, and that the goodwill was of con- 
siderably less value than that put on it by the plaintiff. 
The plaintiff took out a summons to vary the certificate 
by attributing to the leaseholds and goodwill the value 
sought to be put upon them by the plaintiff. The sum- 
mons was refused, and the costs were directed to come 
out of the estate. 

The defendants appealed from this order as to costs. 

ITorton Smith, Q,C,, and Northmore Lawrence, for 
the appellants, contended that there was a distinction 
between the cases where a party was ordered to pay the 
costs of the action, in which case the judge had a dis- 
cretion ; and where, as here, the costs were ordered to 
oome out of a particular fund ; that the plaintiff having 
entirely failed m her claim, the defendants were, in fact, 
made to pay two-thirds of the costs, and that the order 
was beyona the judge's jurisdiction. 

Millar, Q.C., and P. B, Abraham, contrd. 

Their Lordships held that the order related to costs 
within the discretion of the judge^ and that no appeal 
would lie. 



• Grerr V, YOWQ. 



Court of Appet 
Brsit, M.R. 
OOTTOX, L. J. 

Bowkn, L. J. 
July 10, 13. 

Attorneys and Solicitors Act, 1860, «. 28 — Charge for 
Costs — * Property recovered or preserved^ 

The charge which section 28 of the Attorneys and 
Solicitors Act, 1860, enables the Oourt to declare a soli- 
citor entitled to for his costs upon the property recovered 
or preserved, is not confined to the interest of the person 
who employs the solicitor in that property, unless it is 
only that interest that is recovered or preserved ; but 
extends to the whole property, recovered or preserved ; 
and the fact that infants are interested in any property 
recovered or preserved, does not prevent the Ck)urt from 
declaring a charge upon that property ; but the infants 



should be properly represented when the applicatiott 
for such chargmg order is made. 

Whitehome, Q,C, UnderhiU, and Warrinfftcn ap« 
peared. 



Ex parte BAesTER. 
In re Baobter. 



Court of Appeal, ' 
Brrtt, ld.R. 
Cottok, L. J. 

BOWBN, L.J. 

July 12, 13. 

Liquidation Petition — Registration of Resolutions— 
' Loots Standi ' of Creditor who has not proved his 
Debt — Right to appear before Registrar and oppose 
Registration, 

This WAS an appeal from a decision of Mr. Hegistnr 
Mumrv, sitting as Chief Judge in Bankruptcy. 

R. Bagster, who carried on business as a publisher, 
filed a liquidation petition in Ma^ last, and on May 2^ 
the creditors resolved upon a liquidation by arrangement, 
and appointed a trustee. On June 5 the resolutions 
came before the registrar for registration. On this 
occasion B. B. Bageter, who claimed to be a creditor, 
appeared before the registrar in order to oppose the 
registration. He had not proved his debt, either at the 
meeting of creditors or oy sending a proof to the 
trustee ; but he tendered to the registrar an affidavit of 

Eroof, and claimed the right then and there to prove 
is debt, and to be heard in opposition to tke regis- 
tration. 

The Registrar held that, as the creditor had not 
already proved his debt, he had no locus stands to he 
heard, and he proceeded to register the resolutionLB. 

The creditor appealed. 

Finlay Knifht for the appellant 

Seward Brtce for the deotor. 

Their Lordships held that the registrar had no an- 
thority to allow a debt to be proved when he was sitting 
to hear an application to register resolutions, and that a 
creditor who nad not previously proved his debt had no 
locus standi to be heard before the registrar. 

The appeal was accordingly dismissed. 



HIGH OOURT OF JUSTICE. 

Chancery Division, 'I 

Bacok, V.O. > Speller v, Sedgwick. 
July 11. J 

Voluntary Settlement — l\operty to which Wife entitled 
for separate Use — Subsequent Mortgage — 27 £liz, c, 4. 

By a postnuptial settlement dated August 29, 1877, 
and made between A. Sedgwick of the first part, Emily 
Sedgwick, his wife, of the second part, and trustees of 
the third part, certain real and leasehold estates, to 
which Mrs. Sedgwick was entitled for her separate use, 
were granted and demised (at a nominal rent) to the 
trustees on trust in favour of the wife and husband for 
their lives, and subject thereto in favour of the issue of 
the marriage. Afterwards, on April 8, 1879, Mr. and 
Mrs. Sedgwick mortgaged the property to Orossfield 
without disclosing the settlement. The trustees, having 
discovered the fact of the mortgage, now brought this 
action for administration of the trusts of the settlement. 
Orossfield counter-claimed for a decluration that the 
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settlement waa fraudulent and void as against his mort- 
fifage. There was no issue of the marriage. Mr. and 
Mrs. Sedgwick admitted that they had mortgaged the 
property under the impression that the settlement was 
voluntajry. 

MiUar, Q.C., and K B. Mitchell, for the trustees, 
supported the settlement in favour of unborn issue. 

C, H, Turner, for Mr. and Mra. Sedgwick, did not 
contest the case. 

Marten, Q. C, and J» Beaumont, for Crossfield, con- 
tended that the settlement was void under 37 Eliz. c. 4. 

Millar replied. 

Baook, Y.G., said the case was not similar to those in 
'which it was held a sufficient consideration that husband 
and wife each gave up some advantage. In this case the 

SToperty was tbe wife's absolutely, and she could have 
isposed of it at the date of the settlement without the 
husband's concurrence; it was therefore a voluntary 
settlement, and a declaration must be made that the 
subsequent mortgage was valid against the settlement. 



Chancery Division, 1 

Kat, J. 
June 20, July 18. J 



In re C&esswall. Pabkiit 
Orssbwell. 



WiU^^ Construction — Oontinffent Grift — TransmimbilUy 
of Interest — Heirlootns, 

The testator, Daniel Cresswell, who died in 1844, by 
his will, dated April 24, 1839, directed that all his books 
and plate, from and immediately after the decease of his 
wife, should be considered as heirlooms, and should pass 
with his real estate in the county of Derby, in the same 
manner as if they were an estate of inheritance at com- 
mon law, and should so continue annexed to his said 
real estate as long as the law would permit, to be in- 
herited by the several persons who should succeed to his 
said real estate ; and he gave and devised all his real 
and residuary personal estate to trustees upon trust for 
his wife dunng life or widowhood, and after her decease 
or second marriage upon trust for K. G. for life, and 
after his decease for his first and other sons successively 
in tail male, and in default of such issue upon trust for 
H. 0., eldest son of J. C, for life, with a like remainder 
to his sons, with remainder 'upon trust for the next 
eldest son of J. 0. who shall survive the said H. 0.' for 
life, and after his decease ' upon trust for the first and 
other sons of the body of the said next eldest son of 
the said J. C. who shall survive the said H. C succes- 
sively in tfldl male, with remainder upon trust for the 
testator's own right heirs for ever. J. C. died in 
1842, in the testator^s lifetime. The widow married 
again in 1851. R. 0. died in 1863 without having 
married. H. 0. died in 1874 without having married. 
G. 0. was the next eldest son of J. C. who survived 
H. C, and he died in 1879. The eldest son of G. C., 
who had thus become the first tenant in tail, died with- 
out issue in the lifetime of H. G. The Question was, 
whether the contingent interest of the eldest son of 
G. G. in the personal estata and in the heirlooms was 
transmissible, notwithstanding his death in the lifetime 
of his father, and before it was ascertained whether or 
not the life estate of his father would take effect, and 
that H. G. would die without having had issue male ; 
or, whether, in order that the eldest son of G. G. might 



take a transmissible interest in the personal estate and 
in the heirlooms, it was necessary that the eldest son 
of G. G. as well as G. G. himself should survive H. G. 

Graham Hastings, Q.C., and Elgood, Kekewich, Q.C, 
and Northmore Lawrence, Righy, Q.C, and A, Bailey , 
and Methold, Ingle Joyce, and Lambert appeared. 

Kat, J., said that, so far as he could discover, the 
only case in which a future contingent interest was not 
transmissible was where being in existence at the time 
when the contingency happens is an essential part of the 
description of the person to take. That was not so 
here ; and he therefore held that the contingent interest 
of the eldest son of G. G. in the personal estate and in 
the heirlooms was transmissible and passed to his legal 
personal representative. 



Chancery DimsionA 

Kat, J. }■ Miles r. Jakvis. 

July 16. J 
Will— Construction-^ Contingent Bemainder or executor 

Devise— Gift to Children living at Death of Tenant for 

Life or ' thereafter to be bom,^ 

A testator, who died in 1860, devised certain heredita- 
ments to his wife for life, and from and after her decease 
unto * all and every the children of his son living at the 
time of the decease of his (the testator's) said wife or 
thereafter to be born ' equally as tenants in common. 
There were ten children of the son, six born before the 
death of the testator's widow and four after. The (ques- 
tion was whether the after-born children were entitled 
to share. In Brackenbury v. Gibbons, Law J. Rep. 
2 Ghanc. Div. 417, where the terms of the gift were 
similar, Hall, V.G., held that tlie gift was a contingent 
remainder, and that after-born children were excluded ; 
but this case was disapproved of by Jessel, M.R., in 
Be Lechmere and Lloyd, Law J. Rep. 18 Ghanc. Div. 
524, where a contrary conclusion was arrived at. 

Oswald, Langworthy, and Langley appeared. 

Kat, J. held, following Be Lechtnere and Lloyd, that 
the rule that a gift capable of being construed as a 
contingent remainder should not be construed as an 
executory devise did not apply here, because the ph 
could not be construed as a contingent remainder with- 
out excluding members of the designated class, consist- 
ing, aa it did, of the children of the son whether born 
before or after the death of the widow ; that the gift 
was therefore an executory devise, and that the after- 
born children were entitled to share. 



Chancery Divtsian. 1 j^ ^^ rp^^. p^^^, ^jp Rutland's 
Ghittt,J. V Skttleiont. 

July 7. J 

Settlement— Sale by Tenant for Life— Capital Money- 
Lands Clauses Consolidation Act, 1845, ss. 7 and (id- 
Settled Land Act, 1882, ss, 22 and 32. 

The Gourt has jurisdiction under the Settled Land 
Act, 1882, ss. 22 and 32, to order money paid in upon a 
sale of land under the Lands Glauses Gonsolidation Act, 
1846, s. 7, by the tenant for life, to be paid out, with the 
consent of the tenant for life, to the trustees of the 
settlement. 

Bromehead and G, E. Jeffrey for the parties. 



100 CVOL. 180 



THE LAW JOUENAL. 



rHOTBS OP OABBB. 
L Jal]r91,188S. 



July 16 * J ^^^^sow V, Illidqb. 

UmI Estate— DebU-^ (^4 Wm. IV, c. 27— -H«r-a^ 
Lcno or Devisee — Retainer, 

Where real estate has been sold and under 3 & 4 
Wm. IV. c. 27 has become assets for the payment of 
-debts, the heir-at-law or devisee, who is a creditor of 
the intestate or testator, has a right of retainer for his 
4ebt. 

Croetley, Q,C., and N, Lawrence for the plaintiffs. 

Romer^ Q,C,, and JE. Cutler for defendants. 

Waninfftan for trustees. 



Ohancery Division, 1 

Pbabsok, J. > Re Adahs. 
July 7. J 

Vendor and Purchaser — Lease — Option to purchase — 
Conveyance to Administrator of Lessee — Precatory 
Trust. 

This was a summons by the vestry of St. Mary 
Abbot's, Kensington, who had recently entered into a 
•contract to purchase a piece of land from Charles Adams, 
for a declaration that the vendor could not make a good 
title to the land, without (1) the concurrence of the 
persons interested in the personal estate of Kalph Adams 
•deceased, and (2) the concurrence of the children of 
George Smith, deceased. 

B^ a lease dated September 30, 1819, the land was 
demised by George Smith to Ealph Adams for sixty 
years from June 24, 1810, with a special covenant giving 
him, his executors, administrators, or assigns an option 
at any time to purchase the fee on payment of 1 ,200/. 

In January, 1858, Ralph Adams died intestate, leaving 
several children. 

In August, 1876, letters of administration to the 
estate of Ralph Adams were granted to his son Oharles 
Adams, who was then his heir-at-law. 

In February, 1861, George Smith died, having, by 
his will, devised and bequeathed all his real and per- 
sonal estate to his wife, Harriet Smith, 'in full con« 
fidence that she would do what was right as to the 
disposal thereof between his children either in her life- 
time or by will.' 

By an indenture, dated July 6, 1877, which recited. 
Amongst other things, that Oharles Adams, as the heir- 
at-law and -legal representative of Ralph Adams, was 
the person then entitled to exercise the option to pur- 
•chase contained in the lease, in consideration of 1,200/. 
then paid by Charles Adams, Harriet Smith conveyed 
the piece of land to him in fee. 

Smart for the summons. 



PotcnaU for the vendor. 

PEA.B80ir, J., said he should assume, for the purpose 
of his decision, that the option to purchase given by the 
lease was invalid, without expressing any opinion as to 
its validity. Here Mrs. Smith had treated it as valid, 
and had conveyed the fee to Charles Adams, who took 
it as administektor of Ralph Adams. He could not, 
therefore, hold it for his own benefit ; and, consequently, 
the concurrence of the other persons interested in the 
personal estate of Ralph Adams was necessary to make 
a good title. As to tne other point, the current of the 
modem authorities, especially the case of Ziambe t. 
Eames, 40 Law J. Rep. Chanc. 447; L.R. 6 Chanc. 
App. 507, was against holding that such words as 
occurred in the will of George Smith created a trust for 
the children. The second objection must, therefore, be 
overruled. 



Chancery Division, 1 

NoBTH, J. yin re Moboan's Seitlrd Estatb. 
July 11. J 

SetUed Land Act, 1882, ss. 2 (5), (6), (7), (10) (i); 
58 (1) (ii), (vi), (ix) ; 59, GO-^Tenant for Life- 
Person having Powers of Tenant for Life, 

A testator, by his will, devised real estate to his wife 
and another, as trustees upon trust, to pay the rents and 
income to his wife, for the maintenance, education, and 
benefit of his son until he should attain twenty-one, 
and without being liable to account to his trustees or his 
son for the same ; and, upon his attaining that age, then, 
upon trust, for him aleolutely ; but, if he should die 
under twenty-one, without leaving issue, then, upon 
trust, to permit his wife to receive such rents and income 
for her own benefit during her life, if she should so long 
remain his widow; and from and after her death or 
second marriage, then, upon trust, to his grandchildren 
at twenty-one. The will contained a power for the 
trustees to sell the property for ground rents or fee-farm 
rents. The trustees being desirous of selling a part of 
the estate for a lump sum in exercise of the powers of 
the Settled Land Act, 1882, a summons was taken out 
under the Act in the name of the infant. 

CozenS'Eardy, Q.C., and J2. F, Norton for the 
summons. 

Rousfield for the trustees. 

NoBTH, J., held that the infant v^as a person having 
the powers of a tenant for life under section 58 (1) (ii) ; 
and appointed the trustees of the will to be trustees 
under the Act, so that they could sell on his behalf. 
' In possession,' in the above section, is intended to con- 
trast with ' in reversion ' or ' in remainder,' and not as 
referring to the actual occupation of the land, or receipt 
of the rents and profits. 
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HOQSE OF LORDS. 

-^^"^^{j^*-! ROBBBTBON AlO) WiPB V, BrOAD- 

July 23* J ^™"- 

Will — Construction — Oift of personal Estate — Legacy y 
whether specific or residuary. 

This was aa appeal from a decision of the Court of 
Appeal, which reyened one of Fry, J. 

The case is reported below. 61 Law J. Rep. Chanc. 
666. 

M*Naghteny Q.C, and Stwges for the appellants. 

Fischer y Q.C, WiA Stirling for the respondent lega- 
tees. 

Sir H,. James (Attorney^ General) and Cecil Hussell 
for the Attorney-General. 

Borthiffick for the executors. 

Cur, adv. vult, 

Thdr Lordships (Lord Sblboritb, L,0., Lord 
Blagkburk, and Lord Watson) affirmed the judg- 
ment of the Court of Appeal, with costs. 

House of Lord,. J **^^^!!J^ l^^^J^^J^.^: 

Julv 20 23 I OOLHSHIRR KAELWAT UOMPANT V. 

^ ' ' I Browk. 

Railway Company — Rates for Carriage of Goods — Z/h" 
reasontAle Condition — Alternative Rate — Railway and 
Canal Traffic Act, 1864, ». 7. 

The company appealed from the decision of the Court 
of Appeal m this case, which reversed one of the Queen's 
TOL. XTni. 



Bench Diyision. The case is reported below, 61 Law J. 
Rep.Q.B. 699; 52 ibid. S2, 

The Solicitor-General (Sir F, MerscheU) and C, A. 
Russell (Gully, Q,C,, with them) for the appellants. 

Webster, Q,C,, and Bray for the respondent. 

Their Lordships (LoriI Blaoxburn, Lord Watson, 
Lord Brauwell, and Lord Fttzoerald) reversed the 
decision of the Court of Appeal, and restored that of the 
Queen's Bench Division. 



COURT OF APPEAL. 



RsGiNA V, The Justices of 
CiTT OP Liverpool. 



THE 



Court of A f 
Brett,! 
Cotton, L. J. 
Bowjui, L.J. 

July 16. 

Licensed Premises — Neglect of Occupier to apply for 
Renewal License — Application by new Tenant for 
License after Effluxion of current License — Jurisdiction 
of Justices— Q Geo, IV, c, 61, «. 14. 

This was an appeal from a Divisional Court which 
raised the question whether justices have jurisdiction to 
grant a renewal license under 9 Geo. IV. c. 61, s. 14, to 
a new tenant or occupier of the licensed premises after 
the current license has expired, in cases whiere the tenant 
or occupier has removed from the premises without 
making the usual application for a renewal. 

The Divisional Court followed the decision in Ex parte 

CO 
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Todd, 47 Law J. Rep. M.O. 89 ; L. R 3 Q.B. Div. 407, 
where it was laid down that all applications under the 
section in qneedon for a renewal Hcenae must be made 
before the expiration of the current license. 

The Solicitor^General {Sir F. Sersehell) and Bremner, 
for the appellant, the new tenant, contended that, 
although the jurisdiction of the justices was in certain 
cases under the section expressly restricted to renewal 
applications made before the expiration of the existing 
license, no such restriction was imposed by the section 
in the present case, ai^d could not be imported without 
express words or necessary implication ; and, therefore, 
that the decision in J5!r parte Todd (supra) went too far. 

Aspindl, Q.C.f and FicMord, for the justices, sub- 
mitted that Ex parte Todd (aupra) was rightiy decided. 

Their Lobdshipb were of opinion that the construc- 
tion put on section 14 in Ex parte Todd (saprd) was 
erroneous. In the present case the Act did not im{K)se 
any limit of time, either expressly or by necessary im- 
plication, to the application for a renewal license ; and, 
therefore, such a restriction could not be imported by the 
Court. Therefore the justices had jurisdiction to enter- 
tain the appellant's application, although made after the 
expiration of the current license, and tiie decision of the 
Diyisional Court, which necessarily followed Ex parte 
Todd {supra), must be reversed. 



^.1 



MACLEOD V, Jones. 



of 



Court of 
Brett, 
Cotton, L. J< 
BOWEN, L. J. 
July 17. 

Solicitor Mortgagee — Threatened Exercise of Power 
Sale — Disputed Accounts — Injunc^on, 

The general rule that a mortgagee will not, at the 
suit of the mortgagor, be restrained from exerdsing his 
power of sale uxuess the mortgagor pays into Court the 
amount which the mortgagee swears to be due to him 
on his security, does not apply where the relation of 
solicitor and cfient has existed between the mortgagee 
and mortgagor down to the time of or shortly before the 
threatened sale. In such a case the Court will, as a 
general rule, restrain the sale without payment into 
Court until the usual accounts have been taken ; but, if 
the security is hazardous, the Court will have regard to 
all the circumstances of the case, and will, nendmg the 
taking of the accounts, order such a sum to be paid into 
Court as will in its opinion make the mortgagee safe. 

Decision of North, J., reversed. 

W. W. Karslake, Q.C., and Medd for the appellant, 
the mortgagor. 

Everitt, Q.C, and C C. Tucker for the respondent, 
the mortgagee. 



HIGH COURT OF JUSTICE. 
Chancery IXvision,'\ 

BAooir, y.C. Y Seear v. Webb. 
July 19. J 

Frartice— Judgment in Default of AppearlmceSuhject 
to Production of AJidavit of Service — Time within 
which Production must he made. 

Motion. 

This was an action for redemption in which, on Fri- 
day, July 13, judgment was obtained dismissiDg the 



action for want of prosecution. The plaintiff did not 
appear, and judgment was given subject to the produc- 
tion of tlie usual affidavit of service of notice of motioii. 
This affidavit, however, was not filed or produced to the 
registrar till tiie Monday following. 

On July 18, C. JET. Turner, for the plaintiff, on these 
facts obtained an ex parte order staying proceedings 
under the judgment. 

July 19. — Marten, Q,C, and Latham, for the defend- 
ant, now moved on short notice by leave to discharge 
the ex parte order. 

C. JET. Turner, for the plaintiff, contended that, accord- 
ing to the old practice under Consolidated Order XVIII., 
Rule 5 (see Zord Miltown v. Stewart, 8 Sim. 34), which 
was still in force, the affidavit of service ought to be 
filed at latest before the rising of the Court on the same 
day on which judgment was obtained. 

BA.C0N, V.C., being of opinion that it was cleailj 
established that the plaintiff in fact had due notice of 
the motion to dismiss, held that the production of flie 
affidavit to the registrar on the Monday was sufficient, 
and discharged the ex parte order. 



Chancy Division.'ij^ re Cockroft. Broadbent p. 

jS3,13. J ^^™- 

Will— Administration— Locke King's Acts— 17 4" 18 
Vict. c. 113; 30 ^ 31 Vict. c. 69; 40 <$• 41 Vict. 
c. 34 — Conversion — Eeal Estate piwchased hy Tes- 
tator, 

A testator, having in his lifetime contracted to pur- 
chase certain real estate, by his will, dated in 1881 
(after Locke King's Acts), devised it specifically to his 
daughter M. J. Groves for life, with remainder to her 
children. His personal estate was not disposed of, so 
that it devolved upon his next-of-kin ; but he did not, 
in his will, either expresslv or impliedly, intimate any 
intention that the unpaid purchase-money should be 
paid out of his personal estate. He died without having 
completed the purchase or paid all the purchase-money. 
After the testator's death, a compromise (resulting in 
the rescission of the contract) was come to between the 
vendor of the property and the executor and trustee of 
the will (against whom the vendor had brought an 
action for specific performance of the testator's contract) \ 
and such compromise was confirmed by an order made 
in this action in the presence of the tenant for life of the 
real estate, and of the trustees who represented the 
interests of the infant children. 

The devisees claimed to be entitied to so much of the 
personal estate as represented the purchase-money of 
the land contracted to be bought, on the ground that 
there was a conversion, and that the provisions of Locke 
King's Acts did not apply. 

Warrington for the phdntiffs. 

MelviUe for the devisees of the real estate. 

Decimus Sturges for the widow. 

Kat, J., said that, this being a case of vendor's lien, 
Locke King's Acts applied. All that the devisees could 
have been entitied to was the purchased property, 
chaiged with the unpaid purchase-money ; ana all that 
they had lost was such value as the land might have 
beyond that sum. If their claim could be maintained, 
it would also be maintainable if there had been no rescis- 
sion of the contract, which would be directly contrary 
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to the spirit and letter of the Acts in question. He 
beld, moreover, that, if the claim were otherwise good, 
the compromise was fatal to it. 



OAancety DivigionA 

Kat, J. ]• Whsblwbight V, Walkbb. 

July 19. J 

Settled Land Act, 1882, s. 4, 8uhs, 1, «. 5S^Sale by Tenant 
for Life — Injunction to restrain Sale at leu Price than 
Sum offered by Plainiiff—Form of Order. 

In this case (noted ante pp. 21, 27, 76), the plaintiff, 
the purchaser of the reversion in fee of settled property, 
had offered the defendant, the tenant for life, the sum 
of 7,500/. (a substantial price) for the purchase of the 
absolute fee simple ; but the defendant was unwilling to 
sell to the plaintiff, and it was apprehended that he 
-would proceed to sell to some other person for a less 
3)rice. The plaintiff applied to the Court for an injunc- 
tion to restrain him from so doing upon the ground 
that, under section 4, subsection 1, and section 53 of the 
Settbd Lands Act, 1882 (45 & 46 Vict. c. 38), a tenant 
for life was bound, in the interests of all parties, to sell 
at the best price that can reasonably be obtained. 

Graham Mattings, Q,C,, and Hawlins for the plaintiff. 

W, Pearson, Q,C., and Byrne for the defendant. 

Kat, J., made an order that, upon the plaintiff under- 
taking not to withdraw his offer of 7,500^. for the pro- 
perty, the defendant should not enter into any contract 
(otherwise than by public auction) for sale of the pro- 
perty for lees than 7,500/., nor enter into any contract 
(otherwise than by public auction) for sale of the pro- 
perty, or any part oi it, without first communicating the 
offer to the plaintiff, and giving him two clear days to 
make an advance on the price offered. 



Chancy m>itim. 1 j^ ^^ ^^^^ 

Jlv28 I AuDBOS V, Atidbos. 

WiU — Bequest to Great-Nephews, Sons of Testator's 
Nephew — Children of Foreigners legitimated by suhse- 
guent Marriage of Parents. 

A testator bequeathed personal estate to * his great- 
nephews, sons of his deceased nephew, T. G. A/ 
T. 6. A. was a native of Quemsey. The plaintiff was 
the son of T. G. A., bom before the marriage of his 
parents, who were domiciled in Guernsey at the time of 
his birth and of their marriace. By the law of Guernsey, 
children are legitimated by uie subsequent marriage of 
their parents. The question was whether the plaintiff 
was entiUed to share along with his brothers and sisters 
bom after the marriage of his parents. 

Graham Hastings, Q.C, and Bardswell for the 
plaintiff. 

Hatfidd Green for the defendants, the executor of the 
wiU, and the children bom after the nuirriage. 

Kat, J., held that a bequest of personalty in an 
English will to the children of a foreigner means to his 
legitimate children ; that by international law, as recog- 
nised in this countiy, those children axe legitimate whose 
legitimacy is fixed by the law of the father*s domicile ; 
ai^ that, as the phdntiff's father was domiciled in 



Guernsey at the plaintiff's birth, and afterwards married 
his mother, so as to make him legitimate, by the law of 
Guernsey he was entitled to share. 



Dimdon.'X 
lW, J. \ 
0, 21. J 



Re Abmitage. Smith v. Abmi- 
TAex. 



Chancery Division, 
Dbnmak, 
July 20j 

Practice— Trial— Order XXXVL, Ride Q— Adminis- 
tration — Executor — Misconduct, 

This was the trial of an administration action brought 
by beneficiaries against executors. Misconduct was 
aUeged, and special relief claimed. 

Barber, Q.C, and J. Beaumont, for the plunti£&, 
asked that the ordinary administration judgment only 
might be made, and the question of the plaintiffs* right 
to special relief reserved. 

Warmington, Q.C,y Miggins, Q.C, and BeddaU for 
the defendants. 

Denkait, J., made the ordinary decree ; but dismissed 
the action so far as it sought special relief, with costs. 



Chancery Division. \ 

DEIQLAir, J. \ TOHE V. Pbbstow. 
July 9, 10, 22. J 

Prescription — Right of Support. 

This was an action to restrain the defendant from in- 
terfering with a wall on his own property, so as to en- 
danger certain sheds and bidldings resting on it, for 
which the plaintiffs claimed a right of support. The 
plaintiffs were the trustees of the will of a Mr. Tone, a 
ouilder, by whom the buildings had been put up more 
than twenty years. They were at the rear of premises 
which had been conveyed to Mr. Tone; between the 
land conveyed to Mr. Tone and the defendant's property 
a strip was retained by the grantors, on which Mr. Tone 
covenanted to noake a road. The road was never made, 
and the site was conveyed to Mr. Tone within twenty 
years from the acts of the defendant complained of. 

Barber, Q.C., and Byrne for the plaintiffs. 

Higgins, Q. C, and Sir A. Watson for the defendant. 

Denkan, J., gave judgment for the defendant. 



Chancery Division,^ 

jSTlT'lS* '' OlE^THBE v. TWISDBN. 

19,23. 



} 



Securities — Books — 



Partnership — Solicitor — Negotiable 
Notice, 

This was an action to make a solicitor liable for the 
value of certain bonds payable to bearer, which had been 
entrusted for safe custody to his partner, and who had 
appropriated them to his own purposes. 

Barber, Q.C., and Clare for the plaintiff^ 

Rigby, Q.C,, and Rawlins for the defendant. 

DsNXAir, J., held, that, though the keeping of such 
seeuritiea was not the business of a solicitor, the de- 
fendant had constructive notice of the existence of the 
transaction, as a .partnership transaction, by reason of 
certain passages in copies of letters, and entries in the 
partnership lx>oks, and was liable. 
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Chancmry Divmon,'^ 

NoBTH, J. VChablion V, Ohablton. 
July la J 

Soiiciior — Extent of Charge for Cotti^-^ Property re- 
^ covered or preserved '—23 ^ 24 Vict. c. 129, «. 28. 

Petition. 
. Under section 28 of the Act 23 & 24 Vict. c. 127, the 
Court can declare a solicitor entitled to a chaige for 
costs on the whole of the property recovered or pre- 
served in an action by means of his ezertionsi and not 
merely on his own client's interest in that property. 

Cookson, Q.C., and Seward Brice for the petition. 

Glam, Q.C,y and A, TerreU\ EveriU, Q,a, and A. 
Terrell; and Cozene-Hardy, Q.C, and Northmore Law- 
rence for the parties. 

Berrie v. Howitt, 30 Law J. Rep. Ohanc. 119 j L. R. 
9 Eq. 1, not followed. 



} 



Re Wilson. Pabseb v, Wdidbb. 



Chancery Division. ] 

NOBTH, J. 

July 23. 

Will — Comtruction — ' According to the Stocks^ 

Thomas Wilson, by his will, dated July 19, 1846, 
devised and bequeathed his real and residuary nersonal 
estate to trustees upon trust, to sell, convert, ana invest 
as therein mentioned, and to hold ' the aggregate fund ' 
upon certain trusts for his child or children ; but if no 
child (which event happened), upon trust to pay the 
annual produce thereof to bis wife during her life ; and, 
subject thereto, the aggregate fund was to be held in 
trust for such of his cousins, the children of his late four 



aunts and two uncles (naming them^ living at the failaie 
of the preceding trusts in fitvour of nis child or children, 
or the determination of the life interest thereinbefore 
given to his wife in the said fund (which should last 
hapj^n), and such issue then lining, if any, of his said 
cousins then dead as ^ther before or after the failure of 
such trusts, or the determination of such life interest 
(which should last happen), should attain the a^^ of 
twenty-one years, or should die under the age of twenty- 
one years leaving issue living at his, her, or their decease, 
to take, if more than one in a course of distribation, 
according to the stocks and not to the number of in- 
dividuals. 

The testator died, without issue, in the year 1848. 
His widow died in May, 1880. 

At her death there were li^-ing J. H. Winder, the only 
surviving child of one of the uncles ; and also children or 
other issue of fifteen deceased cousins (children of the 
other uncle and the four aunts named in the will). 

The action was brought to administer the trusta of 
the will; and the question now arose, on further con- 
sideration, whether the property was divisible in sixths 
or in sixteenths, 

Everitty Q.C., and H. Humphreys for the plaintiff. 

Badcock for persons claiming a division in sixths. 

E. Thurston SoUand, Bahell, and EatcUffiox persons 
claiming a division in sixteenths. 

NoKTH, J., held, following the decision of Lord Westbury 
in JRobinstm v. Shepherd, 4 De Gex J. & S. 129, that the 
words ' according to the stocks ' were applicable to the 
descendants of the sixteen cousins, and not to the cousins 
themselves; and that the fund was divisible into six- 
teenths. 
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COURT OF APPEAL. 



Ux parte Heldek. 
In re Lewis. 



Court of Appeal. ' 

Brbtt, M.R. 

Cotton, L.J. 

BowEN, L.J. 

July 25. 

Bankruptcy — Sale of Debtor b Property — Application of 
Purchase-money-^Fraudulent Transfer — Act of Bank- 
ruptcy-^Banki-uptcy Act, 1869 (32 Sf 33 Vict c. 71), 
s. 6, subs. 2. 

The debtor, who carried on business fts a draper in 
1882, was indebted to his father and uncle for money 
advanced to him, for which the father held the lease 
of his premises as security. In July, 1882, the father 
and uncle brought , actions against the debtor for the 
debts owing to them, Helder, Roberts, & Co. acting as 
their solicitors. The debtor consulted Roberts (a mem- 
ber of the firm), and by his advice suffered judgment 
by default, execution being delayed in order that the 
lease ard business might be sold to pay the debts 
which were owing to the father and uncle. The 
sale was carried out by Helder, Roberts, & Co., and 
Roberts received the purchase-money, and by the 
debtors directions paid the whole of it away to the 
father, the uncle, and a brother of the debtor, .who 
had been in his employment, and to whom arrears 
of salary were due, nothing being left for his other 

TOL. xvm. 



creditors. Shortly afterwards the debtor was adju- 
dicated a bankrupt, and the trustee sought to set 
aside the payments as being void against him. Before 
Roberts made the payments he had become aware that 
the debtor was insolvent, and that the proceeds of the 
sale were substantially the whole of his property. The 
registrar held that Roberts was acting as agent for the 
father and uncle as well as for the bankrupt, and that 
the receipt of the money by Roberts from the purchaser 
was a fraudulent transfer of the bankrupt's property, and 
an act of bankruptcy within subaection 2 of section 6 of 
the Bankruptcy Act, 1869, and he accordingly ordered 
Helder & Co. to repay the amount received by Roberts 
to the trustee. Helder & Co. appealed. 

Cooper Willis, Q.C., and F. Cooper Willis for the ap- 
pellants. 

WinsloiOf Q.C.f and J. Brooke Little for the trustee. 

Their Lordships held that Roberts received the 
money as agent for the debtor only, and that such 
receipt could not be a transfer of the debtor's property 
to any one else, and was not, therefore, an act of bank- 
ruptcy. They were also of opinion that although the 
solicitor might have known that the making of the pay- 
ments would be an act of bankruptcy on the part of his 
principal, yet he was bound to obey the directions of his 
principal, and could not, therefore, be called upon to 
repay to the trustee the money which he had paid away 
in pursuance of such directions. 

D D 
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Cowrt of Appeal, 

Brett, M.R. 

Fry, L. J. 

July 4, 30. 



Kaigh and Others v. The Royal 
Mail Steam Packet Company 
(Limited). 



Carriers — Liability of-^Skip — T&rt — Injury and Death 
caused by Cdliffion at Sea — Meamng of Words * Loss 
or Damage ' — Passenger's Ticket, 

Appeal from Queen*8 Bench Division overruling de- 
murrer to statement of defence. 

The case is reported 62 Law J. Rep. Q.B. 396. 

A, T. Lawrence (with him, Cohen, Q,C.) for the 
plaintiffs. 

C, Russell J Q. C, and Phillimore for the defendants. 

Their Lordshifs dismissed the appeal. 



HIGH OOURT OF JUSTICE. 



Knight r. Gardner. 



Chancery Division, 1 

Bacon, V.O. V He Knight. 
July 30. J 

Practice — Affidavit Evidence — Notice to cross-examine 
^Production of Witness— Costs of Production before 
special Commissioner— Chancery Rules, Order F., 
February, 1861, Rule W—Rules of Court, Order 
XXXVIIL, Rule 4c, 

The only question raised by this summons was 
whether the costs of producing before a special examiner 
for cross-examication certain witnesses who had made 
affidavits in support of the claim of an heir-at-law, 
should in the first instance be borne by the person pro- 
ducing or the person requiring production. The heir-at- 
law's claim was made in answer to advertisements in the 
administration action of Knight v. Gardner, 

Methdd, for the heir-at-law who had taken out the 
summons, submitted that, according to Peat v. Latch- 
ford (Ohitty, J., in chambers, May 25, 1883), Order 
XXXVII., Rule 4, only applied to the trial of an action, 
and that, consequently, the old practice under Chancery 
Rules, Order V., February, 1861, Rule 4, still pre- 
vailed, and that he was entitled in the first instance to 
the costs of producing these witnesses from the persons 
requiring their production. 

Marten, Q,C,, contra, was not called on. 

Bacon, V.C, considered that Order XXXVIII., 
Rule 4, applied to all proceedings, whether at the trial 
of the action or elsewhere ; that, consequently, the per- 
son producing the witnesses was not entitled to demand 
the expenses thereof in the first instance from the person 
requiring such production. 



but, on the same day, the estate was sold by private 
contract for 37,600/. The tenant for life had mortgaged 
his life interest, and the mortgagees employed separate 
solicitors. This was an adjourned summons by the 
trustees, asking that they might be at liberty, out of the 
proceeds of sale, to pay the solicitors of the tenant for 
life commission for conducting the sale of the estate by 
public auction, including the conditions of sale, and also 
commission for deducing the title thereto, and perusing 
and completing the conveyance thereof, according to the 
scale set out in part 1 of schedule 1 of the General 
Order under the Solicitors' Remuneration Act, 1881, 
and also to pay to the solicitors ot the mortgagees of the 
tenant for life their proper chaiges in connection with 
the said sale. 

Wohtenhclme for the summons. 

Shebbeare (with him Hemming, Q,C,) for the tenant 
for life. 

Bacon, V.C, allowed the proposed payments ; observ- 
ing, as to the costs of the mortgagees, that the tenant 
for life was entitled to these, since, by virtue of 
section 63, he was in the position of a trustee. His 
lordship also held that the summons was right in 
excluding an additional commission for negotiating 
the sale by private contract (see Rule 2), t^ince the 
attempted sale by auction and the actual sale by con- 
tract were, in this case, really one transaction. The 
auctioneer's charges would, according to Order IV., be 
allowed in addition to the remuneration prescribed by 
schedule 1. 



■}■ 



Chancery Division. 

Bacon, V.C. \ Re Beck's Settled Estates 
July 31. 

Solicitor's Remuneration—Sale by Tenant fw Life- 
Auction— -Private Contract — MoHgagees — General 
Order under Solicitori^ Remuneration Act, 1881 (44 & 
46 Vict, c. 44), Order IV,, Rule 2— Settled Land Act, 
1882 (46 ^ 46 Vict, c, 38), s, 63. 

A tenant for life, under the powers of the Settled 
Land Act, 1882, put up settled property for sale by 
auction at a reserve price at which no sale was effected ; 



Chancery Division. 1 

Kay, J. \ In re Bown. O'Halloran v. King. 

July 26. J 

Married Woman — Separate Use — Fund producing no 
Income — Restraint on Anticipation. 

A testatrix, by her will, in 1876, gave all her real and 
personal estate to trustees upon trust for sale and con- 
version ; and, after payment of debts, to raise thereout 
4,6007. and invest the same, and hold the investments 
and the income thereof upon trust for R. B. for life ; 
and declared that, after the death of R. B., the trustees 
should stand possessed of three several sums of 1,000^. 
each, part of the 4,600/., in favour of certain persons 
therein mentioned ; and as to the remaining 1,600/., in 
trast for and to pay the same to B. O'Halloran for her 
sole and separate use; and declared that the interest 
which any female might take under her will should be 
for her sole and separate use, ' and without power to 
anticipate the same, and for which her receipt alone 
shall be a sufficient discharge.' 

The testatrix died in 1881, and R. B. in 1882, before 
the 4,600/. had been raised. 

The trustees invested the 1,600/. ; and the question 
was whether B. O'Halloran, who was a married woman, 
was entitled to have the capital paid to her, or only the 
income. 

Seward Brice, for the plaintiff, contended that the gift 
was a gift to the married woman of a sum of money and 
not of an income-bearing fund ; and that, therefore, the 
Court would order the capital to be paid to her, not- 
withstanding the restraint on anticipation, though it 
would have been otherwise if the gift had been of an in- 
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come-bearing fund, or the restriction had been not merely 
on anticipation but on alienation. 

P. S, Gregory, for the defendant, was not heard. 

Kat, J., held that the trustees would only be justified 
in paying the income to the married woman durihg her 
•coverture. 



^^*^"^^'^'^-l Gard V, TnE. Commissioners op 
Julv'26 J ^^^^^ ^^^ ^™^ ^"^^ ^^ London. 

City of London — Commissioners of Seicers — Powers off 
to take the Whole of a House when Part only required 
for Street Improvement — 57 Geo. Ill, c, xxix, s, 80. 

By 57 Geo. III. c. xxix. s. 80 if any houses, walls, 
buildingS; tenements, or hereditaments, or any part 
thereof, shall be adjudged by the Commissioners of 
Sewers for the city of London to project into, obstruct, 
or prevent them from altering, widening, or extending 
any street, and ' that the possession, occupation, and 
purchase of such houses, walls, &c. will be necessary 
lor that purpose,' the commissioners are empowered to 
purchase such houses, &c. Two houses projected, to 
the extent of 5 feet 6 inches, into, a street which the 
commissioners desired to widen. The commissioners 
did not intend to use more than 5 feet 6 inches for the 
purpose of widening the street, but they neverthe- 
less, in terms of the Act, finally adjudicated that 
the whole of the houses projected, &c.y and 
that the possession, &c., of them was necessary, 
their intention being to sell the rest of the houses to a 
purchaser. They accordingly gave the usual notice to 
treat to the owners of the "houses, who, however, ob- 
jected to sell more than the ^rtion actually required, 
and brought this action for an injunction to restrain the 
commissioners from proceeding under the notice to 
treat. 

J^ighfy Q'C.y and Theobald for the plaintiff. 

Graham Hastings, Q,C., and U, Henderson for the 
defendants. 

Kay, J., held that the commissioners in exercising 
their powers were boimd bond fide to adjudicate: First, 
whether or not the whole of any house which they de- 
sired to take, or part of it, projected, &c. ; and, secondly, 
whether the possession, occupation, and purchase of the 
whole or part of it would be necessary, &c. ; and that 
they were not at liberty to make an adjudication extend- 
ing to the whole of a house, when they, in fact, in- 
tended only to use a part of it for the street improvements, 
and to sell the rest in order to raise money. He 
accordingly declared the adjudication to be wrong and 
ultra vires, and granted an injunction. 



Hanket V, Martin. 



Chancery Division A 

Kay, J. \ 

July 23, 28. J 

Estate Tail — Grant by Tenant in Tail in Hemainder — 
Base Fee — Bankruptcy of Tenant in Tail and subse- 
(juent disentailing Deed by him— 6 Geo. IF. c. 16, 
ss. 64, 65 — Fines and Recoveries Act (3 ^* 4 Wm. IV. 
€. 74) ss. 38, 55, 62. 

By deed, in 1841, a tenant in tail of settled property 
in remainder after an existing life estate, mortgaged his 
interest in the property to D. In 1842 the tenant in 



tail became bankrupt. At the date of this bankruptcy, 
the statute of bankrupts in force was 6 Geo. IV. c. 16, 
as amended by the Fines and Recoveries Act. No dis- 
entailing deed was executed by the commissioners in 
bankruptcy pursuant to flection 64 of 6 Geo. IV. c. 16 ; 
but, in 1872, the tenant in tail executed a disentailing 
deed. The tenant for life died in 1878. The plaintiff, 
a 8ub>mortgagee from D., brought this action to realise 
his security. 

TV. Pearson, Q.C., W. F. Hobinson, Q.C., Eigby, Q.C., 
Yate Lee, Stirling, and Alexander appeared. 

Kay, J., held that the mortgage by the tenant in tail 
in remainder created not merely an estate for the life of 
the grantor, but a base fee voidable by the entry of the 
issue in tail; that, notwithstanding the intervening 
bankruptcy, the subsequent disentailing deed by the 
tenant in tail operated to confirm the base fee, and that, 
therefore, the plaintiff was entitled under his security to 
a base fee to continue so long as there should be issue of 
the tenant in tail who would have succeeded under the 
entail. 



} 



In re Eyre. Eyre v. Eyre. 



Chancery Division, 
Kay, J. 
July 30. 

Power of Appointments-Power coupled with a Duty — 
Release by Donees — Conveyancing Act, 1881 (44 4" 45 
Vict, c 41), s. 52. 

The testator, by his will dated August 11, 1880, after 
giving specific legacies to one of the two defendants and 
to the wife of the other of them, devised and bequeathed 
his residuary real and personal estate to the defendants, 
the Most Reverend Charles Eyre and Lord Arundell of 
\y ardour, upon trust for sale and conversion, and 
directed that his trustees should hold one moiety ' in 
trust for such persona in such shares and generally in 
such manner ' as the defendants should appoint, and in 
default of appointment, in trust for all the testator's 
children living at the testator s death equally ; and the 
testator stated that his reason for giving the said general 
power of appointment to the defendants was that he had 
the fullest confidence in them that they would do what 
was right and proper, and that they would dispose of 
the property, subject to the said power, justly and fairly, 
and as they thought it ought to be disposed of and 
divided by the testator. 

This was an action for the administration of the 
estate of the testator, the plaintiff being his son. 

By a deed poll dated July 20, 1882, Lord Arundell 
absolutely and for ever released the moiety, subject to 
the power, to the intent that such moiety might go and 
be held upon the trusts by the said will declared con- 
cerning the same in default of appointment. 

The question was, whether the power was capable of 
being released. 

Graham Hastings, Q.C., JVolstenholme, and Ingle 
Joyce, for the plaintiff', contended that the release had 
extinguished the power, and that the plaintiff was en- 
titled to a share of the moiety 'thus released. They 
argued that, even though the power was coupled with a 
duty, and therefore, previously to the Conveyancing 
Act, 1881, could not have been released, yet, by sec- 
tion 52 of that Act, the trustees had power to re- 
lease it. 
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Daveijf Q.C., Bardawell, and Bagshawe for the de- 
fendants. 

Kay^ J., said that, assaming that an ordinary col* 
lateral power might be released under section 52 of the 
Act, the question was whether, if a power given to 
trustees, coupled with a duty, could be so released ; and 
he held it could not. He came to the conclusion, from 
the circumstances of the family and the language of the 
will, that the power in question was coupled with a 
duty, and could only be extinguished by the trustees 
joining in making an irreyocable appointment under it. 



\ln 



re Mason. Turner v, Mabon. 



Chancei'y Division, 

Ohitty, J. 

July 9. 

Practice — Parties — Adding Parties after Judgment and 
Certificate. 

The order in this case, noted supra, p. 96, giving leave 
to amend the writ and statement of claim, and to serve 
them together on an absconding defendant, was subse- 
quently discharged, bis lordship considering it doubtful 
whether he had jurisdiction to make such an order in 
the absence of the proposed new defendant. 

It had been ascertained that, in Be Stokes, Aikman 
v. Paget, the unreported case before the Court of Appeal, 
on the authority of which Ohitty, J., made the order, 
the proposed new party appeared and consented by 
counsel. 



^SS5'r"'l Smith v. The Land and House 
July 25, 26, J ^*<^^^«ty Company (Limited). 

Vendor and Purchaser — Bescission — Mi8repre$entaiion, 

This was an action by a vendor for specific perform- 
ance of a contract for the sale of an hotel. Specific 
performance was resisted, and rescission sought by 
counter-claim on the ground of misrepresentation in the 
particulars of sale attached to the conditions on which 
the property was sold. The particulars stated the pro- 
perty was held on lease by * a very desirable tenant,' and 
' by a most desirable tenant.' . There was evidence that 
the purchasers had authorised their agent to enter into 
the contract on faith of the statements in the particulars. 

W, W. Karslalce, Q.C, and B, S, Wright for the 
plaintifiB. 

Davey, Q.C., and W, A. Bailees for the defendants. 

Denman, J., rescinded the contract. 



Barinqton V, Hamshaw. 



Chancery Division, 

North, J. 

June 14, 22. 

July 24. 

Landlord and Tenant — Equitable Tenancy — Distress. 

This was an action for specific performance of a con- 
tract for a lease brought by the intended lessee who was 
in possession ; he claimed damages for wrongful distress, 
and upon that part of tke case the question was raised 
whether distress on an equitable lessee was lawful. 

Barber, Q.C., Undernill, Q.C., and Bunting for the 
plaintiiF. 

Jelf, Q.C., Warmington, Q.C., and Brookes for the 
defendant. 

North, J., held that a tenant under an agreement for 
a lease is liable to distress. 



Chancery Division.'i 

North, J. }- JRe De Kosaz. Rymer ». De Rosaz. 
July 30. J 

Practice — Taxation of Costs — Perusal of Exhibits and 

Affidavits — Bules of Suprnne Court {Costs), August^ 

lb75. 

A question arose, on the further consideration of this^ 
action, as to the costs of perusing a number of important 
exhibits, such as opinions of foreign lawyers on ques- 
tions of foreign law, and translations of foreign docu- 
ments. 

It was stated that the practice of the taxing masters 
was not to allow for the perusal of such exhibits, as it 
was not provided for by the above rules, Schedule 
* Perusala/ unless a special order was made by the 
Court. 

In a case of Coucha v. Murrietta (May 1, 1880), 
before Vice-Chancellor Bacon, an order was made that, 
in the taxation of costs, the taxing master was to be at 
liberty to allow ' a special charge for perusal and con- 
sideration of the several documents and exhibits in these 
suits, the amount thereof to be in the discretion of the 
taxing master.' 

Cozens ' Hardy, Q,C., and Jason Smith, for the 
plaintiffs, referred to the above order, and asked for a 
special order in the same form. 

Biggins, Q,C., and Shebbeare, Qlasse, Q.C., and J*. 
Bagshawe, Cookson, Q.C., and P. Brabant, W. W, 
Karslake, Q,C., and Fooks, and Everitt, Q.C., and Manby 
for the parties. 

North, J., made the order asked for, adding the^ 
words * if any ' after the words * the amount thereof.- 
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Court of Appeal, 

Bkbtt, M.R. 

Cotton, L.J. 

BowxNy L. J. 

Aug. 2. 

bankruptcy — Liquidation Petition — Appointment of 
Trustee more than Six Months after JUing of Petition — 
Bankruptcy Act, 1869, m. 6, 125, subs. 7. 

In this case the debtor, M' Henry, had filed a liquida- 
tion petition, and the first meeting of the creditorB had 
been repeatedly adjourned without any resolutions for 
Uquidation or composition having been passed, and after 
a lapse of nearly four years the creditors had at last 
passed a resolution that no further proceedings should 
be taken under the petition, and to apply to the Court 
to dismiss it. After this the debtor appned to the Court 
for leave to summon a fresh first meeting, which was 
granted by the Registrar. 

Against this order the Credit Company appealed. 
Winslow, Q,C,f and Sidney Woolf, for the appellants, 
contended that under subsection 7 of section 126 of the 
Bankruptcy Act, 1869, the appointment of a trustee under 
a liquidation petition was equivalent to an adjudication 
of bankruptcy against the debtor under a bankruptcy 
petition ; and that as by section 6 an adjudication could 
not be made on a bankruptcy petition more than six 
months after the act of bankruptcy, the appointment of 
a trustee could not be made more than an months after 
the filing of the liquidation petition. They, therefore, 
argued that if a fresh first meeting were allowed to be 
summoned the creditors would have no power to appoint 
a trustee, and the proceedings would consequently be 
abortive. They relied upon Ex parte Fenniny, L. R. 
3 Chanc. Div. 455. 

FMay Knight for the debtor. 

Their Lordships held, notwithstanding that decision, 

YOL. xvrn. 



that a trustee could be appointed by the creditors, 
although more than six months had elapsed since the 
filing of the petition. They were of opinion that sub- 
section 7 of section 125 only relates to the effect of the 
appointment of a trustee after he has been appointed, 
and that no limitation is imposed by that section on the 
making of the appointment similar to that which is im* 
posed by section 6 on the making of an adjudication of 
bankruptcy. They, therefore, dismissed the appeal 

Court of Appeal,^ 
Brett, M.R. t Reoina v. The Recorder of Shep- 

BOWEN, L. J. I FIELD. 

Nov. 5. J 
PuUic Health Act, 1875, w. 150, 268^Apportummene 
of Expenses of Works id Street^Summary Proceeds- 
inys — Jurisdiction of Justices of Peace — Appeal to 
Local Government Board, 

Appeal from the Queen's Bench Division. 

The case is reported 52 Law J. Rep. M.C. 78. 

The Queen's Bench Division, in discharging a rule 
nisi for a writ of certiorari to bring up an order made by 
the stipendiary magistrate for the borough of Sheffield 
under section 150 of the Public Health Act, 1876, and 
confirmed by the recorder of the borough at quarter 
sessions, adjudging that B. Wake should pay the ex- 
penses of sewering, &c., a certain street, were of opinion 
that in a proceeding by an urban authority under sec- 
tion 150 to recover in a summary manner from the 
owners in default the expenses incurred in executing 
works in a street it is not a condition precedent to the 
jurisdiction of the justices that there should be a valid 
apportionment, and that the justices were not without 
jurisdiction because the works were done and the appor- 
tionment made on a notice to the owner to sewer, pave, 
&c., as part of a street land which at the time of such 
notice was enclosed private land. 

BE 
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Wake appealed. 

Ch^rleSf Q,C,, and C. Gould for the appellant. 

The Solicitor-General (Sir F, Herschell, Q,C.) (with 
him J. E, Barker and C. 8, Hunter), for the corpora- 
tion. 

Their Lordships dismissed the appeal, being of opinion 
that the complaint of the appellant was against the deci- 
sion of the local authority; and that the grievance, if 
the case came within the statute, was a grievance within 
section 268, which pointed out the rem^y — namely, by 
appeal to the Local Government Board. 



HIGH COURT OF JUSTICE. 

^^'^^'J'^-l SiciTH V. The Duke of Mak- 

Aug. 2.' * J ^^™^- 

Company — Tower of Directort to pay Costs of Legal 
Proceedings — Unsuccessful Winding-up Petition — Con- 
struction of Articles — * Ulira vires,* 

This was a motion in an action by a shareholder to 
restrain the directors of a limited company from apply- 
ing the funds of the company in payment of the costs of 
a winding-up petition presented by the directors, and 
which had been dismissed with costs. The directors 
contended that the winding-up petition had been bond 
fde presented in what they considered to be the true 
interests of the company, and claimed a right to pay the 
costs under article 100 of the articles of association, 
which provided that the directors might 'at anytime 
direct any action or other l^pal proceeding to be com- 
menced and prosecuted on behalf of the company in the 
name of the company, or of such officer or other person 
as they might be advised . . . and should be indemnified 
out of the funds of the company against all costs, dam- 
ages, and expenses by reason of such action, suit, or 
proceedings.' 

Marten, Q,C,, and Northmore Latorence for the 
. motion. 

Carson (with him Millar^ Q,C.) for the defendants. 

Owen for the solicitors of the defendants. 

Marten, Q. C, replied. 

Bacon, V.C, held that the proposed payment was not 
authorised by the terms of article 100, and must be 
restrained as tUtra vires, and made an order in the terms 
of the notice of motion. 



Chancery Division, ^ 

Bacon, V.C. \ Sands v. Whuams. 
Aug. 3. J 

Win — Construction — Particular and general Residue — 
Lapse, 

Testator gave and bequeathed unto his sister Mary 
Sands, out of his property in the funds, 6,000/. stocks 
for her separate use, and gave and bequeathed the resi- 
due and remainder of his said stocks netween his four 
nieces in equal shares and proportions, subject to the 
payment of his just debts, funeral and testamentary ex- 
penses. He gave the rest and residue of his real and 
personal estate to his sister and brother. 

Mary Sands died in the lifetime of the testator, and 
the question was whether the 5,000/. stocks fell into the 
particular or general residue. 

The chief clerk found that it fell into the particular 
residue and went to the four nieces. 



This was an adjourned summons to vary the chief 
clerk's certificate on this point. 

Mawlinson, for the summons, contended that, in the 
absence of any expressed intention to the contnuy, the 
lapsed leffacy feU into the general residue. 

Eyre, for the four nieces, was not caUed on. 

Bacon, V.C, held that the finding of the chief clerk 
was right, and dismissed the summons. 



Chancery Division, 1 

Kay, J. \lte Kirwan's Tbitsts. 

JulySL Aug.Lj 

Power of Appointment — Appfiintment by Will — Subset 
quent Appointment by Codicil and Settlement — Condi-' 
turned Appointment — Fraud on Power — Defective Exe- 
cution— Wills Act, 1837 (1 Vict, c, 26), s. 10—24 ^ 
26 Vict, c. 114. 

G. S. Elirwan, under the will of his father, had power 
by deed or will to appoint to his son or daughter or sons 
or daughters, in sucn pro()ortions as he might think fit, 
the principal share wherein he took a life interest in the 
resiauary estate of his father ; by his will dated April 3, 
1862, he appointed the whole of the share to his 
daughter M, absolutely. He had other children. M. 
was married to B. By a settlement dated June 24, 
1866, made upon her marriage, it was declared that G. 
S. Kirwan, in consideration ot the marriage, appointed 
his daughter to receive the property over which he had 
a power of appointment, only reserving to himself the 
faculty of disposiDg in favour of his wife of the rever- 
sion of 10,000 francs during her life. G. S. Kirwan by 
a codicil to his will, dated Ma^ 9, 1871, and made in 
France, where he was then residing, stated as follows : — 

When I married my daughter .... 1 expressed the de- 
sire of leaving to my Mife .... a small revenue at mj 

death but not having it in my power to do so, mj 

daughter and her husband .... proposed to me as follows 
— that if I would consent to leave to them the whole of the 
sum of my share of the residue of my father's estate .... 
which 1 have power to dispose of in favour of my children, 
they would take the engagement at my death to have 
placed in my said wife's name for her life the sum of 10,000 
francs, .... and at my wife's death the said sum to return 
to my said daughter. ... In the case that my said daughter 
and .... her husband should respect my memory and theic 
signature, then it is my will and desire that my daughter 
and her husband should and may have the whole of the sum 
of my aforesaid share in a will signed by me in the year 
1862. . . • 

This codicil was written and signed by the testator, 
but was unattested. It was, however, adJmitted to Pro- 
bate under 24 & 25 Vict. c. 114. 

The question was whether M. took under either of 
the appointments. 

Graham Hastings, Q.C,, and C, L, Ckubhiot the pe- 
titioner. 

Kekewich, Q,C,, and J, G, Wood for respondents. 

Horsbrugh for the trustees. 

Kat, J., held that the appointments under the settle- 
ment and codicil were invalid as being respectively frauds 
upon the power ; that the appointment under the setUe- 
ment bemg bad at law would not be aided by 
the Court, so as to set aside the effectual appoint- 
ment in the will by an appointment which would 
be ineffectual as being a fraud on the power ; that, as 
the codicil was intended to take effect as a testamentaxy 
instrument, its defective execution as an appointment 
could not, in view of sec. 10 of the Wills Act^ be aided 
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by the Court ; that therefore neither the settlement nor 
the codicil operated so as to revoke the will ; but that, 
having regard to the bargain which had been made, a 
Court of Equity would not permit the appointment in 
the will to take effect, and that consequently the fund 
went as in default of appointment. 



He Dat's 



Trusts. 

CLA.aBTT« 



Pagbi 



Chancery Division. 1 
Kat, J. Y 

Aug. 3. J 

Practice — JPund in Court — Stop Order — Petition or 
Summons-'Trmtee Relief Act, 8^9 Vict, c, 96— 
Consolidated Order XX VL, Ride 1-- Chancery Funds 
Amended Orders, Rule 6. 

This was a petition asking tor a stop order over a sum 
of 4,000/. which had been paid into Court under the 
Trustee Relief Act. It was objected on behalf of 
persons interested in the fund, subject to the petitioner's 
claim, that the application should have been by sum- 
mons in chambers, and that the costs of a petition ought 
not to be allowed. 

C James and Langworthy, in support of the objection, 
referred to Consolidated Order XX Vl., Rule 1. 

E. Cutler, in support of the petition, contended that, 
the fund being over 800/., there was no jurisdiction in 
matters under the Trustee Relief Act and the Chancery 
Funds Amended Orders V. to X. to obtain any order in 
chambers relating to payment out of the fund. 

Kat^ J., held that the case came within the Amended 
Orders, Rule 6, and that a petition was necessary; and 
allowed the costs. 

Chancery JbivisionA 

Kjlt, J. J-Beowit r. Collins. 
Aug. 3. J 

Infant — Practice — Ward of Court, 

In an administration action ^ sum of 50,000/. Consols 
had been carried over to a separate account, entitled 
< The Account of Elizabeth Bridget Aly, the wife of 
Robert Aly, and of her son William Selim Aly, and his 
issue.' Robert Aly and William SeUm Aly were both 
Frenchmen. Elizabeth Bridget Aly died in the year 
1880, and William Selim Aly in 1883, leaving^ three 
daughters only. All these three daughters were I^nch 
subjects, married to Frenchmen, and resident in France, 
two of them having married while under age. This was 
an application by the three daughters and their hus- 
bands to have the fund paid out to them, and the ques- 
tion was raised whether the two daughters who had 
married while under age were wards of Court at the 
dates of their respective marriages, in which case the 
Court would require proper settlements to be executed 
for their respective shares. 

D. L, Alexander and Northmore. Lawrence, for the 
parties interested, referred to the case of De Pereda v. 
jDe Mancha, 51 L. J. Rep. Chanc. 204, where Hall, V.C, 
held that the proceedings on a summons for the appoint- 
ment of a guardian to an infant, and the payment into 
Court of money belonging to the infant were sufficient 
to constitute the infant a ward of Court. 

Kat, J., held that the ladies in question were not 
wards of Court, and ordered payment out to them of 
their shares. He was of opinion that the carrying over 
to a separate account in a suit, to which they were in 
no way parties, could not constitute them wards of 
Court, and that even if such a carrying over would 



have the effect of constituting a natural born British 
subject a ward of Court it could not have that effect in 
the case of aliens resident abroad. 
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Chancery Division, 
Kat, J. 
Nov. 5, 

WiU-'Construction — Rule in Shelley's case — Curtesy--' 
Limitations whether Leyal or JSquitable, 

The testator, H. G. Hart, who died in September, 
1876, by his will dated in December, 1874, appointed 
the defendant and his daughter, R. G. Pitcher, executor 
and executrix, and after directing them to pay his debts 
and funeral expenses, devised unto the defendant and his. 
heirs certain real estate in Norfolk, to Jbold the same 
unto the defendant, his heirs and assfgns, upon the 
following trusts — namely, to such uses as R. G. Pitcher 
should by deed or will appoint, and in default of such 
appointment, to the use of R. G. Pitcher and her assigns 
during her life, without impeachment of waste, for her 
separate use free from the control of her present or any 
future husband, and after the decease of R, G. Pitcher, 
in default of such direction or appointment as aforesaid, 
in trust for the right heirs of K. G. Pitcher. R. G. 
Pitcher having died without having exercised her power 
of appointment, the question arose whether her husband 
was entitled to curtesy. 

W, Pearson, Q.C., and Northmore Lawrence, E. 
Thurston Holland and Hadley appeared. 

Eax, J., held that the limitation in favour of R. G. 
Pitcher for her life for her separate use was equitable, 
but that the limitation over to ner right heirs was legal, 
that consequently the rule in Shelley's case had no ap- 
plication, and that the husband was therefore not en- 
titled to curtesy. 



•Westall r. Hall. 



Chancery Division, 
Denuan, J. 
Aug. 7, 8. J 

Specific Performance — Valuation — Uncertainty — Mis^ 
leading Condition — Separable Contracts, 

This was an action by the vendor for specific per- 
formance. 

The property in question comprised five lots, knocked 
down to the defendant at a sale oy public auction. The 
property sold conasted of a leasehold brewery and the 
brewer^ interest in certain publichouses. One of the 
lots bought by the defendant (the first described in the 
particulars) was the lease of the brewery. The parti- 
culars provided that the plant and stock-in-trade should 
be taken ' at a valuatioUj to be made in the usual way.' 
The yalue of the plant and stock-in-trade was large 
compared to that of the lease. Three other of the lots 
bought by the defendant were leases of publichouses. 
The last lot ^ot 10) was also bought by the defendant. It 
was described as ' the vendor's interest in the Warrior's 
Arms.' It was stated in the particulars that it was 
held under an agreement fur a year, with an option to 
purchase the freehold for a sum of 500/., and that the 
vendor had given notice of his exercise of the option. 
The Warrior's Arms were mortgaged, together with 
other property, for 3,000/. The mortgagee refused to 
release this property without payment of the whole 
debt secured, and the mortgagor was in difficulties. 
These facts were known to the vendor at the lime of 
thesale. 
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Three questions in the action were : 1. Whether the 
particulars as to lot 10 were misleading hy reason of 
the suppression of the above facts, so as to give the 
defendant a right to repudiate the contract as to lot 10. 
2. Whether the contract as to lot 1 could be enforced , 
by reason as to the term as to valuation, or whether the 
Court could fix the value. 3. Whether there was an 
indivisible contract as to all five lots, or separate 
contracts *, and whether, if five contracts, they could be 
separately enforced. 

Barber f Q,C,f and Fellows for the plaintiff. 

W, Pearson, Q,C.f B.n^ Eoioden for the defendant. 

Deitman, J., held that the contract as to lot 1 could 
not be enforced by reason of its uncertainty ; that the 
particulars as to lot 10 were, misleading ; and that the 
contracts as to the several lots were separable, though 
only one memorandum mentioning a lump sum for the 
purchase money of all had been signed ; but that, con- 
sidering all the circumstances, the contracts with respect 
to the other lots should not be separately enforced. 



Chancery Division, 1 

North, J. }- 226 Lesinq ham's Trusts. 
Aug. 6. I 

Will — Construction — ' Sole and unmarried,* 

This was a petition for the opinion of the Court 
under Lord St. Leonard s Act (22 & 23 Vict. c. 35). 

Jemima Lesingham, by her will, dated July 24, 1860, 
bequeathed the residue of her property to trustees upon 
trust to invest as therein mentioned, and to pay the in- 
come to her husband, Thomas Lesingham, for his life ; 
and, upon his death, upon trust to divide into four equal 
parts ; and, as to one such part, ' upon trust to pay the 
same unto Julia Hughes, spinster, if she be then sole and 
unmarried y for her own benefit absolutely,' but, if she 
were then married, upon trust to pay the income to her 
for life, and, after her death, for her children as tberein 
mentioned. The testatrix died in June, 1878 ; and her 
husband died in April, 1883. 

In April, 1861, Julia Hughes married Henry Nepear. 
There were three children of the marriage, one of whom 
attained twenty-one in February, 1883. 

In February, 1878, a decree nisi was pronounced for 
dissolution of the marria)?e. This decree was made 
absolute in December, 1878. 

JS, S, Ford for the petitioners, the trustees of the 
will. 

Fveritt, Q.C, for Mrs. Nepear. 

Qlasse, Q,C,, for the daughter, who attained twenty- 
one. 

North, J., said the question was, whether, under this 
will, the word ' unmarried ' meant * without liaving ever 
been married ' or ' without having a husband living at 
the death of the tenant for life.' Under all the circum- 
stances, he was of opinion that Mrs. Nepear was abso- 
lutely entitled to the fund, and there must be a 
declaration accordingly. 

Chancery Division. 
North, J. 
Nov. 3. J 

Practice — Administration Action — Pending Proceedings 
—Rules of the Supreme Court, 1883, Order LV., 
Pule 10, 

This was an action brought by Mrs. Lane (the wife of 
the defendant, F. C. Lane), the executrix, and one of 
the trustees of the will of the late William Llewellyn, 
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and her only child, an infant, against her husband and 
William T. Llewellyn, the executor and the other 
trustee of the will, for the administration of the real 
and personal estate of the testator, and to have a receiver 
appomted. 

The statement of claim (delivered in March, 1883) 
alleged that disputes had arisen between Mrs. Lane and 
the defendant William T. Llewellyn as to the division 
of the testator *8 plate and jewels. This was denied by 
the statement of defence. 

The action now came on for trial as a short cause, 
upon a notice of trial dated October 2, 1883. 

Minutes of a general administration judgment had 
been agreed on by the parties, providing for the appoint- 
ment of a specified person as receiver. 

S. B, L, Druce for the plaintifis. 

T, H. Robertson for the defendants. 

North, J., held that Order LV., Rule 10, applied. 
The mere fact that the action had been commenced 
before the new rules came into operation was not a 
sufficient reason for making a general administration 
judgment. He should, therefore, refer the action to 
chambers, to inquire whether the questions between the 
parties could be properly determined without such judg- 
ment. 



Chancery Division. 1 Reid v. The London and Staf- 

MaTHEW, J. j- FORDSHIRE FiRS INSURANCE 

Nov. 6. J Company. 

Company — Prospectus — Misrepresentation — Voidable 
Contract — Delay, 

This was an action to set aside a contract to take 
shares on the ground that the plaintifi' had been induced 
to take his shares by an incorrect statement in a pro- 
spectus. 

The writ was issued August 0, 1881. No further step 
was taken in the action till June, 1882, when a sum- 
mons was taken out by the plaintiff to put in a statement 
of claim. In October, 1881 (as the judge held on the 
evidence), the plaintiff intimated his intention to aban- 
don his action to the defendant company. 

War^ninyton, Q. C, and Stokes for the plaintiff. 

Barber, Q.C, and Badnall for the company. 

Mathews, J., gave judgment for the defendants. 



^^M?J2™ '?*'"'*' IWiLKiNs V, The Corporation 

Nov.^. * J ^^ Birmingham. 

Artisans' Dwellings Act, 1875, a. 6, and schedule (6) c. 

This was an action by a leaseholder to compel the 
corporation to take his leasehold interest in premises 
— which were within the area of an improvement scheme 
— at a price which had been fixed by the arbitrator ap- 
pointed under the Act confirming the scheme. At the 
time the corporation issued their advertisements, under 
section 6 (c) of the schedule to the general Act, the 
plaintiff was tenant under a lease of which less than a 
year had to run. He subsequently obtained from his land- 
lord a renewal for eight ^ears. 

Barber, Q,C,^ and Be^e for the plaintiff. 

Higgins, Q,C., and Methold for the defendants. 

Mathsw, J., held that new interests capable of being 
compensated for could not be created after the adver- 
tisements, and dismissed the action. 
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COURT OF APPEAL. 



Cdurt of Appeal, 1 
£±fr.Li NA.XKr.B.BBBxx. 
Nov. 6, 7. J 

Practice— Hules of Court, 1883, Order XXXVIL, 
liules 1, 6 — Examination of Plaintiff abroad before 
Special Examiner — Other Witnesses, not named, on 
Plaintiff 9 behalf 

Appeal by the defendant from an order made by 
Kat, J., directing the appointment of a special examiner 
in New Zealand to take the examination and cross- 
examination in that country of the plaintiff in this action, 
and certain named witnesses and others (not named) on 
behalf of the plaintiff without prejudice to the right of 
the defendant to cross-examine the plaintiff at the trial 
in the presence of witnesses in this country who could 
fipeak to his identity. • 

The petition, although in form an action for redemp- 
tion of certain mortgaged property, was in substance an 
ejectment action against the de&ndant. The plaintiff 
claimed to be a James Nadin who had left England more 
than twenty years ago, and had gone to New Zealand, 
where he had resided ever since. Since his departure he 
had no communication with his relatives in England, and 
was supposed to have died. The plaintiff alleged that 
he was entitled, as the eldest surviving brother of Thos. 
Nadin, devisee of the property under the will of his 
father, to whom the eqmty of redemption of the property 

YOL. xvrn. 



belonged. The plaintiff's title did not accrue tall 1874, 
and he first heard of the eireumstances under which his 
title accrued in 1881. The defendant had purchased the 
property from Samuel Nadin, who, if the plaintiff were 
not James Nadin, would have been the heir-at-law, and 
paid off the mortgage. The contract for purchase was 
made subject to the claim of James Nadin, who, it 
was stated, was believed to be dead, and the property 
was also conveyed subject to any claims that might be 
made by James Nadin. The value of the property 
beyond the mortgage was small. 

The defendant objected that the question being one 
mainly of identity, he had a right to require the presence 
of the plaintiff in England for examination in open Court, 
and ^t the order was wrong in not naming the persons 
who were to be called as witnesses. 

McLean for the defendant. 

Robinson, Q.C, and A. C. Eddis for the plaintiff. 

Their Lordships held that it was not necessary that 
the names of the plaintiff's witnesses should be given in 
the order, and also allowed the examination of the 
plaintiff to be taken abroad, but varied the order by 
requiring the plaintiff to give ten days' notice to the 
defendant's advisers in New Zealand of the names of the 
witnesses whom they intended to examine, and also by 
directing that the deposition of the plaintiff should not 
be read at the trial without the consent of the defendant, 
such consent to be notified within one month from the 
receipt by him of the plaintifi''s deposition. 

FP 
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Court of Ap 

Britt, M."ft. IThwaites r. 

BowuTy L.J. I 

Nov. 10. J 

Zandicrd and Tenant — Lodgers' Goods Protection Act^ 
1871 (34 * 86 Vict. c. 79)— &rpic« of Declaration 
under section 1, 

Appeal from the Queen's Bench Division* 

Action by a lodger for trespass to her goods. 

The plaintiff lodged in one of three rooms let by the 
defendant Wilding to Stephen Thwaites. On Septem- 
ber 1, Stephen Thwaites sued Wilding for 81, for rent, 
and Wilding distrained for that sum. The plaintiff, the 
lodger, claimed the ^ods seized, and served the defend- 
ants with a declaration under section 1 of the Lodgers' 
Goods Protection Act (34 & 36 Vict. 79). The landlord 
then withdrew from nossession, under an agreement with 
Stephen Thwaites, who paid 1/. down, and promised to 
pay the remainder of the arrears by weekly instalments. 
These instalments were not paid, and on September 21 
the landlord distrained the same goods for the amount of 
the unpaid arrears of rent, and for rent which had 
accrued due siuce the last seizure, and the plaintiff's 
goods were sold under this distress. The plamtiff did 
not owe anv rent to . Steuhen Thwaites, and she did not 
serve any declaration unaer the Act on him on the occa- 
sion of the second distress. 

At the trial judgment was entered for the plaintiff; 
the rule nisi having been obtained by the defendants, 
the Queen's Bench Division gave judgment for the de- 
fendants. 

The plaintiff appealed. 

WClymont and Shearman for the appellant. 

Kisch for the defendants. 

Th^ LoRBSHiPS dismissed the appeal, holding that 
as the plaintiff had not served upon the defendants on 
the occasion of the second distress any declaration under 
the Lodgers' Goods Protection Act she could not claim 
the pirotection of that Act, and that the second distress 
was not illegal, as there had not been a voluntary aban- 
donment of the first distress. 



HIGH COURT OF JUSTICE. 



Cadogan. Cadogait 
Palagi. 



Chancery Division, 1 r 
Kat,J. ^^" 

Nov. 10. J 

Will — Construction—' Money,* 

The testatrix made her will in 1882, two years before 
her death, as follows : 'I leave one half of' the money 
of which I am possessed to my sister H., and the re- 
mainder to be divided equally between my sisters O. and 
S., and after them to their children.' The testatrix was 
possessed of a sum of 270/. cash at her bankers', between 
4,000^ and 6,000/. invested upon various securities, a 
share of certain leaseholds, and the proceeds of sale of 
freeholds, fnmitare, &c. The question was, how much 
of this property passed by the will ? 

Kekewichf Q.C, and Cecil Austin, Graham Hastings, 
Q.C, and W. Druce, and Algernon Bathurst appeared. [ 



Eat, J., held that the word ' money ' was used bj 
the testatrix in this will in a popular sense, and that aU 
her personal property passed ^r the gift* 



Chancery Division. 1 

Eat, J. > Ex parte The Matos op Loniwv. 

Nov. 9, 13. J 

Practice — Beinvestment of Moneys paid into Court under 
Lands Clauses Consoltdation Act, 1846 — Application 
by Summons in Ounnbers — Itules of Court, 1883, 
Order L V., BuU 2, subs. 7—18 ^ 19 Vict, c, 134, s. 16. 

This was a petition presented by the Mayor and Corpor- 
ation of London asking for the reinvestment in land of 
certain sums of money which had been paid into Court 
under the provisions of the Lands Clauses Consolidation 
Act by the London, Chatham, and Dover Railway Com- 
pany and the East London Railwav Company in respect 
of lands taken by them. The railway companies con- 
tended that under Order LV. of the New RuleB, Rule 2, 
subs. 7, the application ought to have been made by 
summons in diiambers, and objected to pay the costs of 
the petition. 

On the part of the Mayor it was contended that, by 
the Lands Clauses Consolidation Act, the application was 
to be made by petition, and that the New Rules did not 
purport to l>e made under 18 Sc 19 Vict c. 134, s. 16,. 
which made provision as to the business to be done in 
chambers, and that Oder LV., Rule 2, subs. 7 was 
uUra vires. 

Sir A. T, Watson for the Corporation. 

Homell for the London, Chatham, and Dover Rail- 
way Company. 

F. Wright for the East London Railway Company. 

Eat, J., held that subsection 7, Rule 2, of Order LV. 
was not ultra vires, and that the application ought to b& 
made by summons in chambers. 



•}' 



Chancery Division, 

Chittt, J. }-Ct7Ddefobi> V, Smith. 

Nov. 9. 

Practice — Partnership — Receiver and Manager — 
Prospective Order, 

The plaintiffs and defendant being partners in a part- 
nership tibiat would by agreement expire on November 30, 
1883, the plaintiffs brought an action for account and 
winding-up, and on November 0, 1883, moved for the 
appointment of a manager and receiver. 

Crossley, Q,C., and D, Gazdar for the plfuntiffs. 

A. a B. Terrell for the defendant. 

CHirrT, J., made an order for the appointment of a 
receiver and manager, such receiver and manager not to 
enter upon his duties until December 1. 



Chancery Division, 1 

Chittt, J. > In re Cooke. 
Nov. 10. J 

Pi'actice — Petition under Legacy Duty Act (36 Geo. IIL, 
e. 62), s. 32Sum in Court exceeding lyOOOl.-^Rules 
of Supreme Court, 1883, Order LV,, Rule 2, subss, 4 
and 12. 

The effect of subsections 4 and 12 of Roles of the 
Supreme Court, 1883, Order LV., Rule 2, when taken 
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together is that an application for adTancement of an 
inmnt under the Le^j Duty Act out of a sum ex- 
ceeding 1,000?. should be made hy petition and not by 
summons. 

Haider for the petitioner. 



Chancery Divieion, 1 

Ohittt, J. > In re Munches Applioatioit. 
Nov. 14. J 

Trade-mark — Registration — Similarity of Marks — 
Foreign User — ^ Three^mark Rule^ — Trade-marks Ad, 
1875, s. e-^Trade^marks lUgistration Rules, r, 19. 

Application for registration of a trade-mark. 

It appeared that, in 1842, the predecessors in business 
of an English firm, Messrs. L. & K., invented and began 
to use a trade-mark on a perfume called Florida Water, 
consisting of an elaborate combination of a fountain sur- 
rounded by figures and foliage, the name of the perfume, 
and the name of the manufacturers. ThiB mark was regis- 
tered by Messrs. L. & E., in 1880, as their proper^ in 
connection with perfume. Mr. Miinch, a German subject, 
residing in Hamburg, now applied for registration of a 
trade-mark almost identical with that of Messrs. L. & E., 
and the difference being in the names of the manufac- 
turers and in Hambuig being substituted for London. 
This mark Mr. Miinch alleged had been used by him 
since 1869 in Germany and elsewhere, and also regis- 
tered by him at Hamburg and New York. Messrs. 
li. & E. opposed the application. 

Romer, Q. C, and Macrory in support of the applica- 
tion. 

Ast<m, Q.C., TFhitehome, Q.C., and A. C. NichoU 
eontrd, 

Chtttt, J., said that the two marks bore so close a 
resemblance that it might fairly be inferred that the 
later was a copy of the earlier. There was no evidence to 
show that there had ever been any user of the applicant's 
mark in England, and there was no doubt that such a 
use by Miinch could from the date of its first adoption 
have been, and still could be,* restrained by Messrs. 
L. & E. The alleged foreign user without any user in 
England could not entitle the applicants to registration 
or bring lum within the operation of the ' three-mark 
rule,' by which rimilar marks up to the number of three 
were allowed to be registered if they were proved to 
have been used side by side before the Trade Mark Act, 
1875, and were therefore old marks. In this case no 
user was proved, and the application must be refused, 
with costs. 



Chancery Division. I 

North, J. vStrbbi v, Gbttmp. 
Nov. 10. j 

Fraetiee — Rules of Supreme Court, 1883 — Order 
XXXILfRule 6-^udgment in Default of Pleading 
to Counter-claim, 

Motion for judgment. 

This was an action brought by one Street against 
Cramp and Mrs. Egersdorff, claiming foreclosure, as 



equitable morUfagee by deposit from Orump of certain 
title-deeds. The plaintiff alleged that these deeds had 
been deposited, by way of mortgage, with Crump by 
Mrs. E^gersdorff by a memorandum of deposit oated 
July 10, 1877. 

On December 11, 1882, Mrs. Egersdorff delivered a 
statement of defence and counter-claim, alleging that 
nothing was due from her to Crump, and that the 
memorandum of July 10, 1877, had been obtained from 
her bv fmud ; and she claimed a declaration that neither 
the plaintiff nor Orump was entitled to any charge on 
the nropertr ; and that they might be ordered to deliver 
up tne deeds to her. 

On March 1, 1883, the plaintiff delivered a reply to 
her counter-claim ; and on March 5, 1883, she delivered 
a rejoinder. 

Crump did not deliver any reply to her counter-claim. 
On November 1, 1883, Mrs. Egersdorff served on Crump 
a notice of motion for such judgment in default of 
pleading as she should be entitled to upon her counter- 
claim. 

It was stated at the bar that a compromise had been 
entered into between Mrs. Egersdorff and the plaintiff, 
under which the plaintiff had delivered up to her the 
documents in his possession. 

Frank Evans, for Mrs. Egersdorff, now asked for a 
declaration that Crump was not entitled to any charge 
on the property in question, or on any of the deeds 
relating thereto ; that the memorandum of July 10, 
1877, was void, and ought to be set aside; and that 
Crump should pay the costs of the action and counter^ 
claim. 

Neither the plaintiff nor Crump appeared. 

North, J., held that the new rules applied, as the 
notice of motion had been served after they came into 
operation. He held also that Mrs. Egersdorff was en- 
titled to the judgment asked for by the motion, subject 
to a consent brief for the plaintiff l>eing produced. 



Queen^s Bench Division, 
Nov. 5. 



• Bba.i>bt7Bt V, Cooper. 



Particulars — Slander — Publication by Defendant's Agent 
— Particulars of Persons to whom published. 

Appeal from an order of Dat, J., affirming the 
master^s order that the plaintiff give particulars of the 
persons to whom, as alleged in tne statement of claim, 
certain words defamatory of the plaintiff were published 
by ' one C. Timson, at the request and by the direction 
of the defendant' 

J. W. Jones, for the plaintiff, cited Fade v. Jacobs, 
47 Law J. Rep. Ezch. 74 ; Benbow v. Low, 50 Law J. 
Rep. Chanc. 36; and The Attorney- General v. GaskiU, 
51 Law J. i^ep. Chanc. 870. 

Houghton for the defendant. 

The CoxTRT (Grovb, J., and Smith, J.) affirmed the 
order under the special circumstances of the alleged 
publication. 

Order (^firmed. 



116 [VOL. 18.) 



THE LAW JOUENAL. 



fHOTES OF CASB& 
L Not. 17,188s. 



JBankruptcp.^ 

Bacon, O.J. }- J2e Dabbtbhise. jEjc parte Rill, 
Nov. 12. J 

Appeal— time — Notice to Registrar of County Court — 
* Forthvjith'-^Evidmce^Bankruptoy liules, 1870, 
Jiules 143; 144 

Appeal from the Wigan County Court. 

G, W. Latorance, fot the respondent, took the pre- 
liminary objection, relying on In re SoiUham, ex parte 
Lamh^ 61 Law J. Rep. Chanc. 207 ; L.R. 19 Ohanc. Div. 
169, thatlhe appeal was out of time; as Rule 144 had 
not been complied with. 

The order appealed from was dated July 18, 1883, 
the appeal was entered in London within the twenty-one 
days— viz. on August 11 — and notice of appeal was alleged 



to have been sent * forthwith ' to the registrar of the 
County Court; but the date of filing such notice, as ap- 
peared from the date on the file of proceedings, was 
October 31. 

MulhoUand, for the appeUant, stated that he was in- 
structed that the notice of appeal had been sent off im- 
mediately, but through some nustake of the registrar's it 
had not been filed in time. 

The Chief Jubgb said that he must assume, in tbe ab- 
sence of evidence to the contrary, that the registrar of the 
County Court had done his duty in filing the notice of 
appeal forthwith on its receipt, and that it was incum- 
bent on an appellant to be able, if necessary, to show that 
he had complied with Rules 143 and 144, and so qualified 
himself to prosecute his appeal. The objection must, 
therefore, be allowed, and the appeal dismissed with 
costs. 
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PldCSfttNG V, PlCKEBIKO. 



Vtmrt ofAjfpeal. 

OOTTOH, 
LurBLBTj 

Nov, 

Practice — Production and Inspection of Documents — 
Sealing up of Parts of Books^-PartnersMp Accounts. 

One partner haying died and appointed his copartner 
and two others executors, an action was brought oj one 
of the residuary leg&tees of the deceased partner against 
the executors for the administration of the testator's estate, 
and she obtained the ordinary judgment, and also an 
order for taking the partnership accounts as between the 
executor partner and the testator's estate. 

Upon an application for discoyeiy of the documents 
in the defendant's possession, the conartner executor ad* 
mitted t^at he had the partnership books in his posses- 
aion, but stated that they contained correspondence with 
bankers, lawyers, and medical men, and also various 
entries relating to his own private affairs and to two 
trust estates not material for the purposes of the 
action. 

The pluntiff applied for a further appointment and 
for inspection of all the partnership books and documents, 

TOI, XYm. 



and Chitty, J., made the order, except as to such ports 
as the defendant might object to produce on the ground 
that they related to the trust estates. 

The defendant appealed. 

Ince, Q.C., and MacSioinney, for the appellant, argued 
that uj^on an application for discovery the oath of the 

Sroducing party was conclusive as to the relevancy of the 
ocument, and that he should be allowed to seal up all 
such parts of the books as he might state in his affiaavit 
had no relation to the partnership. 

Homer f Q,C., and TysseUf contrh, ur^ed that the 

Elaintiff was not in the position of an ordinary litigant, 
ut a cestui que trust of the deceased partner, and had 
the same rights as the deceased partner would have 
had. 

Their Lordships said this was an exception to the 
general rule contended for by the appellant. The de* 
fendant as executor of the deceased partner was a trustee 
for the plaintiff, the partnership books were partnership 
property, in which the deceased partner, and througn 
nim the plaintiff, had as much right as the defendant. To 
exclude the plaintiff^s right of inspection a general 
statement that certain entries related to his private 
affairs was not sufficient, He must so far show the 
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natare of the subject to which such entries referred as 
to enable the plain tiflf to judge whether he could safelj 
dispense with the inspection of them. 

Order of Chitty^ 7., affirmed. 



Court of Appeal, 

lobd coleridok, l.o.j. 

Brett, M.R. 

Bowmr, L.J. 

Nov. 14. 



Henrt and Others (Peti- 

- TIONBRS) V. ARMITAOE 

(Respondent). 



Municipal Electiom Act, 1875, $, 1, suhx. ^--Nomination 
Paper — Mimomer — * Situation of Property in respect 
of which Burgei$ subscribing is enrolled on Burgess 
Roll ' — Abbreviation of Christian name. 

Appeal from a judgment of the Queen s Bench Di?i- 
sion upon a special case reported 62 Law J. Rep. 
Q.B. 169. 

The respondent and one Skinner were the onlj candi- 
dates for ^ the office of councillor of the borough of Sun- 
derland. A Mr. Young, who was the nominator of 
Skinner, resided at G Belle Vue Orescent ; but he had 
not resided sufficiently long at that house to qualify as a 
burgess. The entry of his name and qualification in the 
burgess roll was as follows: ' 638. Young, John, 6 Belle 
Vue Orescent and Linden Terrace.' Subsection 2 of 
section 1 of 38 & 39 Vict. c. 40 provided that ' the nomi- 
nation paper shall state the surname and other names of 
the person nominated, with his place of abade and 
descriptioD, and shall be in the form No. 2 set forth in 
schedule 1 to this Act, or to the like effect.' The sig^ 
natures of the nominating burgesses in the form referred 

to in the section were printed as follows : * E. S. of •.' 

The asterisk referred to a note in the form to the follow- 
ing effect: ^ *The number on the burgess roll of the 
burgess subscribing, with the situation of the property 
in respect of which he is enrolled on the burgess roll.' 
The nomination paper objected to was signed 'John 
Young, of •G Belle Vue Orescent. Reg. No. 038.' The 
objection taken was that the nomination paper was bad, 
as the situation of the property in respect of which John 
Young was enrolled on the burgess roll had not been set 
out as required by the note to the form given by the Act. 
The returning officer allowed the objection. 

In the same nomination paper of Skinner, his Ohristian 
names were entered as ' Wm. Moore.' An objection 
was taken and allowed that the provisions of the sub- 
section had not been complied with, as the Ohristian 
name * William ' should have been written in full. 

The Queen 8 Bench Division (Field, J. and Williams, 
J.) on appeal held, as to the firet objection, that the sub- 
section was mandatory, and that as its provisions had 
not been complied with, the nomination paper was void. 
No decision was given as to the second objection. 

M^Clymont, and R, L, Wallace for the appellants. 

E, Clarke y Q,C., and Atherley Jones for the re- 
spondents 

Their Lordsbips reversed the judgment of the Queen's 
Bench Division as to tb«^ first objection, being of opinion 
that if the nomination paper conveyed to persons in- 
terested in the election that the -candidate haa been pro- 
posed, nominated, and assented to by properly enrolled 
Durgesdes, the provisions of the Act were sufficiently 
complied with ; and, as to the second objection, that it 
had been decided in Regina v. Bradley (30 Law J. Rep. 
Q.B. 180) that * Wm.' was a sufficient statement of the 
name ' William,' 



MiLKXs 17. The Matox of Hitddsbs- 

FIBLD. 



Court of Appeal, 
Oolbbidgb, O.J. 

Bbbtt, M.R. 

BOWBN, L.J. 

Nov. 14, 16. , 

Water Company— Duty to Supply Pure Water — Water 
Rendered Poisonous in Seroice Pipe — Waterworks 
Clauses Act, 1847 (10 ^' 11 Vict, c, 17), as. 36 and A^ 
---Local Act (32 ^ 33 Vict, c. ex,). 

Appeal from the judgment of Matbbw, J., given 
on further consideration. 

The case is reported 62 Law J. Rep. Q.B. 64. 

Action by a consumer of water against the corpors- 
tion as the waterworks authority for Huddemfield for 
damage caused by the water having become poisoned 
owing to its having passed through a lead service or 
connecUng-pipe which carried the water fix>m the mains 
into his house. 

Mathew, J., gave judgment for the defendants. 

Tfie plaintiff appealed. 

WiUs, Q.a, Waddy, Q.C., with them C Dodd, for the 
appdlant. 

The Solicitor-General, Forbes, Q.C, and R. V. 
WtUiatns, for the defendants, were not called on. 

Their Lobdships dismissed the appeal, holdinfr that 
the leaden pipe which caused the injury was oot the 
property of, or under the controlof, the oorporadon ; but 
that it was laid down by them under an agreement with 
the consumer, and that the corporation had not failed in 
their statutoxy duty. 



Court of Appeal, " 

l^l^/LJ, .-B.rpa,.^.STBAWBBiDGB A Others. 
Fbt,L.J. In re Hicbman. 

Nov. 16. 

Bankruptcy—Scheme of Settlement— Resolutions for— 
Approval by the Court-^Discretion — Bankruptcy Ati, 
1869,M. 28, 126, 120. 

This was an appeal against a dec'ision of Bacon, O.J., 
approving a resolution for a scheme of settlement which 
had been duly passed by the creditors of the debtor, and 
accepted by the trustee under section 28 of the Bank- 
ruptcy Act, 1860. 

Under the scheme, a composition of 2s. Qd. in tbs 
pound was to be accepted, and an order of adjudication 
which had been made against the debtor was to be 
annulled. 

It appeared that the father of the debtor and his soli- 
citor, who were both creditors for large amounts, had 
obtained possession of nearly the whole of the aseetd 
under writs of ^egit which had been issued on their 
behalf against the debtor. 

The question was, whether the Oourt was bound, 
under section 28, to approve resolutions for a acheme of 
settlement which had been duly passed by creditors, or 
whether it had a discretion to refuse its sanction in a 
case where it considered that the resolutions wera such 
as should not have been passed. 

E. Cooper Willis, Q,C., and Eoe for the appellant 

Winslow, Q.C., and J, A, O. HamiUan for the re- 
spondent. 

Their Lobdbhips held that the duty of tha Oourt 
under section 2^ was very different from that under 
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BON. 



In re John- 



AectioDs 125 and 126, under which the registrar was 
"bound to register resolutions which had been passed by 
a statutory majority of the creditors. Here, they con- 
sidered, there were suspicious circumstances requiring 
investigation, and the resolutions were consequently not 
sach as ought to be approved by the'Oourt. 

Court of Appeal, 
Cotton, L.J. 

LlNDLET, L.J. 

Frt, L.J. 

Nov. 16. 

Bankruptcy — Adjudication — Debtors Summons — Service 
^■^Incorrect Copy — Affidavit of Service — Bankruptcy 
Act, 1869, M. 6, subs. 6, 82-'Bankruptcy Rules, 1870, 
ruleQh 

This was an appeal from an order of Mr. Registrar 
Hazlitt, adjudicating the appellant a bankrupt. 

The adjudication was made upon a petition in bank- 
ruptcy, presented against the appellant by Kobert Green- 
ing. The alleged act of bankruptcy upon which the 
petition was founded was, that the debtor had failed to 
comply with a debtor's summons, requiring him to pay 
a sum due of an amount of not less than 60Z., under 
section 6, subsection 6, of the Bankruptcy Act, 1869. 
The debtor objected to the order of adjudication, on the 
ground that the summons had not been properly served 
uj^n him — (1) because the sealed copy which was left 
with him was inaccurate in several respects ; (2) becauee 
it was served, not bv the creditor or his attorney, as 
required by rule 61 of the Bankruptcy Rules, 1870, but 
by a solicitor's clerk. He also objected that the affidavit 
of service of the summons which had been filed did not 
correctly state the address of the deponent. 

It appeared that in the copy of the summons which 
was served upon the debtor, the amount of the debt 
was incorrectly stated to be 24/., instead of 741., which 
was shown to be due by the particulars annexed to the 
summons. The copy was also inaccurate in another 
respect, viz., that the name of the petitioning creditor 
was in one place incorrectly given as Henry instead of 
Robert. 

It also appeared that the appellant, before filing the 
copy of the summons which had been served upon him, 
hM torn off the annexed psrticulars. 

Wyatt Hart and Dale Mart for the appellant. 

F, Cooper Willis for the respondent, 

Their Lordships overruled all the objections, and 
upheld the order of adjudication. They were of opinion 
that the inaccuracies complained of were merely formal 
defects, within the meaning of section 82. They also 
expressed their strong disapproval of the conduct of the 
appellant, in tearing off from the copy of the summons 
the particulars which had been annexed to it when 
served upon him. 

Court of Appeal. ' 

Brett, M.R. 
Baogallat, L.J. \ IIali. v. Brand. 

BOWBN, L.J. 
Nov 19. 

Practice^ Subpoena to Witness in Scotland — Action and 
all Matters in Difference referred-^17 &■ 18 Vict. 
c. 34, s. 1. 

Appeal from a refusal of the Divisional Court 
(Grove, J., and Mathew, J.^ to grant an ex parte 
to the provisions of 17 & 18 



applicatioD, made pursuant l 



Vict. c. 34, s. 1, for a subpoena ad testificandum to issue 
to certain witnesses who resided in Scotland to attend 
and give evidence 19. England. 

An action had been brought by the plaintiff to recover 
for the hire of a dredger, and an order was made by con- 
sent that the cause and * all matters in difference ' should 
be referred to a special referee. 

Maurice Powell in support of the application. 

Their Lordships dismissed the application, being of 
opinion that where * all matters in difference ' are re- 
ferred, the proceedings before the arbitrator are not 
proceedings * in any action * within the meaning of 17 & 
18 Vict. c. 34, s. 1. 

HIGH COURT OF JUSTICE. 

Racon v^o'^'* l^^^^^^^'^^ Railway Company 
Nov! 16. J ^' Solway JuNCTioar RaiJiWay^ 

Company incorporated by Act of Parliament— Railway 
Company— Application to Parliament — * WhamcUffe 
Order' {Standing Orders, ILL., CLXXXV.)— Com- 
panies Clauses Consolidation Act, 1^46,*. lOQ-^Injunc- 
tion. 

This was an application to restrain the directors of 
the defendant company from paying out of the assets of 
that company the costs and expenses incurred by them 
in the promotion of a bill in the House of I^ords. 

The directors of the defendant company had been 
authorised by a resolution of three-fifths of the share- 
holders present at the meeting to promote the bill in 
question. The plaintiff company were the holders of 
60,000/. worth of preference shares in the defendant 
company, and objected to the assets of the defendant 
company being used in payment of their costs, inasmuch 
as the promotion of this bill was ultra vires the pro- 
visions of the defendant company^s Act. 

Marten, Q.C., and Baldane for the plaintiffs. 

Speed, for the defendants, argued that as the directors 
had complied with the * Wharncliffe Order ' (House of 
Lords Standing Orders, CLXXXV.), they were entitled 
to be indemnified out of the assets of this company 
under the Companies Clauses Consolidation Act, 1846,' 
s. 100, against the payment of these costs, incurred by 
them in pursuance of a resolution by three* fifths of the 
shareholders. 

Bacon, V.C, said the principal feature of all these 
railway Acts was that the company's assets should be 
applied for the purposes of the undertaking, and for no 
other purpose. It was not competent for the share- 
holders by complying with the Wharncliffe Order to 
repeal the Act of Parliament. What was proposed to 
be done was therefore unlawful, and the preference share- 
holders had a right to restrain the application of their 
money for unlawful purposes. 

Injunction till trial granted. 



CAanc^y^I^.ision.lr^^^ Compagfie bu Senegal .. 
Nov.' 16. J W^«^- 

Practice— ArbitrcUionStay of Proceedings —Agreement 
to refer— Power of Court to appoint Receiver and stay 
all further Proceedings with a vieiv to a Reference to 
Arbitration, 

The defendants S. & Co. agreed to build a ship for the 
plaintiffs, and there was a clause in the contract provide 
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iDg that all matters in difference relating to the subject- 
matter of the contract should be referred to arbitration. 
The ship was nearly finished, and sums of money had 
been paid by the plaintiffs under the contract. The 
plaintiffs alleged that the ship was not in accordance 
with the contract, and S. & Co. denied this. The 
plaintiffs brought this action claiming a lien on the 
ship for the moneys paid and the appointment of a 
receiver. S. & Oo, had assigned their interest by way 
of mortgage to W. & Co., bankers, who were defend- 
ants. The plaintiffs now moved for the appointment of 
a receiver, and ^e defendants moved that ail proceedings 
in the action might be stayed and the matters in ques- 
tion referred to arbitration. The ship would soon be 
ready to sail. It was not disputed that it was desirable 
to appoint a receiver, and W. & Co. (who had taken 
possession of the ship) were willing to be appointed 
receivers. 

W, F. HobinsoHf Q.C., and F, Thompson, for the 
plaintiffs, argued that where it is necessary to appoint a 
receiver or grant an injunction in an action tne Court 
ought to allow the action to proceed, and not stay pro- 
cedlings with a view to a reference to arbitration. Thev 
referred to dicta in WiUesford v. WatMny 42 Law J. 
Kep. Chanc. 447; L.E. 8 Chanc. App. 473'; and Law 
V. Garrett, L. R. 8 Chanc. Div. 26. 

Qraham Hastings, Q.C., and Sir A, Watson for the 
defendants. 

E[at, J., after considering the dicta cited and referring 
to his own decision in Halsey v. Windham (Notes of 
Oases, 1882, p. 90; Weekly Notes, 1882, p. 108), held 
that it was competent to the Court in tne exercise of 
its discretion in a proper case to appoint a receiver or 
grant an injunction, and allow the other matters in the 
action to go to arbitration; and he made an order ap- 
pointing W. & Co. receivers and staying all further pro- 
ceedings except for the purpose of carrying out that order, 
with luMrty to apply to the Court when the award was 
made, and also general liberty to apply so as to enable 
the parties to make any necessary application pending 
the arbitration. 



} 



Chancery Division, 

KkY, J. y In re Wall, 

Nov. 15. 

I^actiee-^Ward of Court—Settlement— Husband Mar- 
rying Ward in Defiance of Order of Court exdtided 
altogether from Participation, 

S., a man of some means, aged 40, paid attentions to 
a female ward of Court entitled to propertj^ producing 
1,000/. a year, and an order was made prombiting an^ 
communication between them. In defiance of this 
order S. induced the ward to contract a secret marriage 
with him, and kept their residence concealed for a time, 
but subsequently, under pressure, submitted himself to 
the jurisdiction, and was committed to prison for his 
contempt. The question was as to the form of the set- 
tlement to be made of the property of the ward, who 
was still under age. S. did not offer to bring any pro- 
perty into settlement. 

Bigby, Q.C, and Stallard, for the ward of Court and 
W. F, Robinson, Q. C, and Stallard, for S., submitted that 
the setUement ought not to be framed so as to wholly 



exclude the wife from appointing any portion to the 
husband, at all events in the event of were being no 
issue of the marriage. That would be to punish the 
ward, which it was not the practice of the Court to do. 
Cfraham Hastings, Q.C,, and Byrne for the gnardian, 

Kat, J., thought that adventurers who, in defiance of 
the orders of the Court, elope with wards having pro- 
perty, ought to be exdudea altogether from participa- 
tion in the property of such wards. He referrod to the 
form of settlement in Field v. Moore (19 Beav. 107, at 
pp. 190, 191), where, in the ultimate power of appoint- 
ment given to the vnfe in default of issue of the mar- 
riage, words were inserted excluding the husband ; and 
he directed that that form should be adopted in the 
present case. 



Chancery Division, 
Kat, S. 
Nov. 17. 



In re Babbb Haden's Settled 
Estates. 



Practice— Jurisdiction—Setaed Estates Act, 1877— 
^tUed Land Act, l^^—Sale by Tenant for Life 
notwithstanding existing Order for Sale under Settled 
Estates Act. 

In this case the question arose whether the existence 
of an order for sale of settled lands under the Settled 
Estates Act, 1877, prevented a tenant for life from exer- 
cising his statutory power of sale under the Settled 
Land Act, 1882. 

A railway having ^cut through a settled estate an 
order was obtained on December 20, 1878, under the 
Settled Estates Act, 1877, sanctioning a sale of certain 
outlying and detached portions. That order had never 
been acted upon, and the tenant for life being now de- 
sirous of selling under the Settled Land Act took out a 
summons to obtain the leave of the Court to hb so 
doing. 

W, Pearson, Q,C., for the tenant for Ufe. 

W. G, Robinson for the remainderman, an infant 

Kat, J., held that the Court had power to absolve a 
person from canring out an order under the Settled 
Estates Act, 1877, or, in other words, to stay proceed- 
ings under such order ; but not being of opinion that a 
case for so doing had been made out, he reuised tiie pre- 
sent application. 



Chancery Division, 1 

Chittt, J, } Sawtee V, Sawteb. 
Nov. 19. J 

Settlement-^Trustees— Breach of Trust— ContribtUion 
between Trustees, 

Where an action has been instituted (» administer the 
trusts of a settlement, and to make the trustees liable 
for a breach of trust, and an order has been made against 
the trustees to make good that breach, the Court will 
make no order for contribution as between the default- 
ing trustees themselves. Butler v. Butler, 49 Law J. 
Hep. Chanc. 734 ; L. R. 14 Chanc. Div. 829, not followed. 

Romer, Q.C, BJnd JoUiffe ; Davey, Q.C, and Ixmgley; 
H, Williams and M^Swinney appeared for the different 
parties. 
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Chancery Dirnsion, 1 

PsABsoK, J. > In re Ralph's Tbade-Mauk. 
Nov. 16, 17. J 

Trade-Marks Reffistration Act, 1875 (38 S,- 30 Vict, c, 
01), M. 2, 3, 6, \(^^Trade'Mark8RuU 33 of February , 
]888 — Recitation of Register — Removal of Mark 
— * Engagea in Business ' — Words descriptive of Pa- 
tented Article^ 

The assignee of a patent of a washing machine ap- 
plied to it the name of * The Home Washer/ and re- 
gistered that name as hia trade-mark in respect of it. 
He did not manufacture the machines, or any other 
goods in the same class, but granted an exclusive license 
to a manufacturing firm, who paid him royalties. They 
invented and patented varioas improvements in the 
machine, and after the expiration of the patent they 
continued to maniifaoture the improved machines, and to 
describe them by the old name, but paid no royalties, and 
the registered proprietor had not, after a year and nine 
months from the expiration, begun to manufacture, 
though he had been in negotiation with manufacturers 
for them to do so in conjunction with him. 

The former licensees now moved to remove the mark 
from the register. 

Higginsj Q,C,, and E. S, Ford for the motion. 

J. Cutler for Ralph. 

Pearsok, J., held that the former licensees (against 
whom the registered proprietor was also moving for an 
injunction^ were 'persons aggrieved,' within rule 33; 
and that the mark must be removed from the reanster of 
trade-marks, on the ground that, notwithstanding the 
negotiations, the registered proprietor was not ' engaged 
in any business concerned in the goods, within the same 
class as the goods with respect to which the mark was 
registered.' And he also stated that in his view a 
patentee is * engaged in any business,' &c., so long as he 
receives royalties under his patent, even though he does 
not himself manufacture ; and that the name by which a 
patented article is generally known, and which is there- 
lore descriptive of it, beco^ies pubUci juris at the expir- 
ation of the patent, and cannot properly be registerea as 
a trade-mark. 



Chancery Dimion,^ 

Peabsok, J. > Re Calton's Will. 
Nov. 17. J 

Practice — Petition for Payment out of Court — Costs — 
Cash,under 1,000/., Paid into Court tJie Lands Clauses 
Consolidation Act, 1845— i^u/M of Supreme Court, 
1883, Order LV., rule 2 (subs, 2. 7). 

This was a petition for the sale of a sum of 458/. 
Consols, and the division of the proceeds of sale between 
the petitioners in certain proportions; and that, pur- 
suant to taction 80 of the Lands Glauses Consolidation 
Act, 1845, the Corporation of Bath might pay the 
costs of the application, and of all proceedings relating 
thereto. 

This Consols fund represented a sum of 430/. cash, 
•psad into Court on February 13. 1872, by the Corpora- 
tion of Bath, to the credit ot ' ex parte the Mayor, 
Aldermen, and Burgesses of the City and Borough of 
Bath, in the matter of the Bath Act, 1870.' 

The Bath Act, 1&70, incorporated the provisions of 
the Lands Clauses Consolidation Act, 1845. 

Order LV^ role 2, provides that the business to be dis* 



posed of in chambers, bj jud|^ of the Ohanoery 
Division, shall consist of (inter aha) the following mat- 
ters : — (Subs. 2) ' Applications for |Miyment or transfer 
to any person of any cash or securities standing to the 
credit of any . . . matter, where the cash,' or securities 
do not exceed 1,000/. (Subs. 7) * Applications for in- 
terim and permanent investment, and for payment of 
dividends under the Lands Clauses Consoliaation Act, 
1845.' 

BissiU, for the petition. 

Charlton HatMns, for the Corporation, submitted 
that the application should have been made ('under sub- 
section 2), oy summons at chambers; and tkat, there* 
fore, they ought only to pay sucli costs as would have 
been thereby occasioned. 

PfiABSOK, J., held that subsection 2 of rule 2 did 
not apply. The respondents must pay the costs in the 
usual way. 



TOWSB V. LOVBBIDGB. 



Chancery Division. 1 
Pbabsok, J. 
Nov. 19. J 

IVactice— Notice to Co-defendant — Leave of Judge— 
Rules of Supreme Qmrt^ 1883, Order XVL, rule 55. 

One of the defendants to this action was desirous to 
issue a notice^ tinder Order XVI., rule 55, against a co- 
defendant claiming to be entitled to contribution or in- 
demnity against him. 

The Clerk of Records and Writs had refused to seal 
the notice without the leave of a judge. 

Flgoodf for the defendant, submitted that the notice 
might be issued without the leave of a judge. He 
referred to rule 48. 

PSABSOir, J., held that no leave was required. 



Chancery Division, 1 

PeABSOIT, J. > BLlLBEBS V, PABKIITSOlir, 

Nov. 20. J 

Marriage Settlement — Covenant to Settle after-acquired 
Property—Estate Tail. 

Special case. 

By the settlement dated October 13, 1875, made on 
the marriage of the plaintiff, Maria Hilbers (then Maria 
Parkinson, spinster), and her husband, the defendant, 
George C. Hilbers, it was agreed and declared that if 
Maria EUlbers then was, or it during the then intended 
coverture she or G(eorge C. Hilbers in her right at one 
and the same time should, under the will of her father, 
become seised or possessed of or entitled to any real or 
personal property of the value of 300/. or upwards for 
any estate or interest whatsoever in possession, reversion, 
remainder, or expectancy (except jewels, &c.), then, and 
in every such case, George C. Hilbers and Mfluria Hilbers 
and all other necessary parties, should, at the cost of the 
trust estate, as soon as circumstances would admit, 
convey, assign, and assure the said real or personal 
estate to or otherwise cause the same to be vested in the 
trustees, upon the trusts therein mentioned. 

Mrs. Hilbers' father had, by his will, made in 
March, 1873, devised his real estate situate in the parish 
of Mablethorpe, to trustees in trust for his daughter,, 
the plaintiff, and the heirs of her body. He died in 
December, 1874. 

The questioQ was whether the plaintiff waa bound to 
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coriTej the MaUethorpe property for her estate tail 
therein or otherwise to the trustees of the settlement. 

Cookunif Q. C and Langworthy for the plaintiff. 

Freeman for the defendants, the troeteea. 

D, W, Maraden for the husband. 

PxiBsoN, J.y read the settleoient as meaning that if 
the wife became entitled to real estate for any estate in 
possession, she was bound to convey and assure that 
property to the trustees for such estate in possession as 
she had. It could not mean more than that It was 
admitted that she could not be compelled to execute a 
disentailing deed, give herself an estate in fee, and then 
conyejr that estate to the trustees.. It was also agreed 
that it was impossible for her to convey her estate 
tail. He, therefore, came to the conclusion that the 
estate tail was not bound; as the covenant was not 
intended to apply to an estate which she could not 
convey. 



In re Walke. Walitb ». Hill. 



Chancery Division, 
North, J. 
Nov. 7, 8. j 

Will — Construction — Legacy on Condition — Fulfilment 
of Condition rendered impossible by Acts of Testator— 
Legacy Revoked. 

By codicil of December, 1880, to his will (dated in 
November* IST?), A. S. W. gave various legacies, in- 
cluding a legacy of 2,000?. to V. T. By codicil of March, 
1881^ testator appointed P. T. snd A. E. G. executors 
and trustees of his will, jointly with J. H. H., and he 
bequeathed to P. T. 600/., and to A. E. G. 1,000/., on 
condition that they should prove the will and codicils. 
By codicil ot later date testator revoked all le^racies (in- 
cluding P. T.'s 2,000/.) given by codicil of December, 
1880, and also revoked P. T. s appointment as executor 
and trustee, and appointed T. W. executor and trustee, 
jointly with J. H. H. and A. E. G. Testator died in 
June, 1881, and the three persons last mentioned proved 
his will. 

The question was whether P. T. was or was not 
entitled to the legacy of 600/., without proving the will 
or acting as trustee, that having been rendered impos- 
sible by the act of the testator himself in revoking the 
appointment. 

Higgins, Q.C., and Farwell: H. A. Oiffard, Q.C., and 
Byrne: Cookson, Q.C., and Rawlins: and Cozens- 
Jfardy, Q.C., and Finch appeared. 

NoBTH, J., held that the condition was not released 
by the revocation of the appointment of P. T. as ex- 
ecutor and trustee, but that that revocation carried with 
it the revocation of the legacy, and that P. T. was not 
entitled to the 600/., as he had not fulfilled and could 
not fulfil the conditions npon which it was given. 



Nov":?: iP0EXBE..GB.NT. 

Administration Action— Insolvent and Defaulting Trustee 
— Set-off'—' Costs — Apportionment, 

Adminbtration action. 

Olasse, Q.C, and Levett for the beneficiaries. 

Cozens Hardy, Q, C, and Vaughan Hawkins for the 
trustees. 

NoRxa, J., held as follows: In an administration action, 
where a &iim id found to be due from the e9tate to two 



trustees jointly, one of whom is insolvent and a debtor 
to the estate, the sum due to the two will not be set 
off against the sum due from the one, but the solvent 
trustee is entitled, as a matter of right, to an inquiry 
whether any, and what part of the sum due to the two 
is, as between the two, due to the insolvent trustee, 
and to have the sum so found to be due alone set oif. 
In such a case the insolvent trustee is not, since the 
Bankruptcy Act, 1869, entitled to receive his costa of 
the action out of the estate until he has made good the 
debt which he owes. Lewis v. Trask, L. R. 21 Chaoc 
Div. 862, and In re Sasham, Hannay v. Basham, 62 
Law J. Rep. Ghanc. 408; L. R. 23 Chanc. Div. 196, 
followed. Smith v. Dale, 60 Law J. Rep. Ghanc. 362 ; 
L. R. 18 Ghanc Div. 616, and Clare v. Clare, 61 Law J. 
Rep. Ghanc. 663 ; L. R. 21 Ghanc. Div. 866, not followed. 
If in such a case the trustees* costs consist in part of 
separate costs of the solvent trustee, and part of separate 
costs of the insolvent trustee, and in part of costs com- 
mon to the two, the solvent trustee is not entitled to the 
whole of such costs, but only to his own separate coats, 
and to eo much of the common costs as the taxing 
master apportions to him. Smith v. DaU, 60 Law J. 
Rep. Ghanc. 362; L. R. 18 Ghanc. Div. 616, followed. 
Watson V. Row, 43 Law J. Rep. Ghanc. 064 ; L. R. 18 
£q. 680, not followed. 



Chancery Division, 1 

North, J. J-Goodhart v, IItbtt. 
Nov. 16, 17, 19, 20. 1 

Easement — Watercourse — Right of Access, 

This was an action to restrain the defendant from 
building over a line of undeivround pipes passing 
through his own property. The plaintiff haa a right to 
tha flow of fresh water along the pipes from a perennial 
spring ; the relief was claimed on the ground that the 
projected building would interfere with the plaintifi'a 
access to the pipes for cleansing and repairing purposes. 

W, W, Karsiakef Q.C,, and S. Dickenson for the 
plaintiff. 

Higgins, Q.C, and S^ce for the defendant. 

North, J., granted an injunction. 



19. J 



Re WiLLiAus. Kv parte Pearce. 



Bankruptcy. 
Bacon, 
Nov. 

Bill of Sale-^Bills of Sale Act (1873) Amendment Ad, 
1882, ss, 7, 9 — Instrument not in accordance with the 
Form given by the Act, 

Appeal from the Gounty Gourt of Gardiff. 

By a bill of sale the grantor, in consideration of 30/. 
cash' and 10/. by way of bonus, assigned certain chattels 
by way of security for the payment of 40/. and interest 
thereon at 6 per cent. The grantor also covenanted (1) 
to repay the said sum of 40/. forthwith ; (2) to produce 
receipts for rates, rents, and taxes forthwith ; (3) not to 
do anything whereby he should become bankrupt ; (4) 
power to grantor to seize goods and covenant not to re- 
move same ; (6) power to sei^e if execution shall be or 
shall have been levied ; (6) power to grantor to relin- 
quish and retake possession ; (7^ to pay 6 per cant on all 
money due by way of commission for expenses of taking 
possession and all other ezpenses. Xh^ bill of sale then 
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contained a proTiso incorporating section 7 of the Bills 
of Sale Amendment Act, 1882, which proyides that per- 
sonal chattels assigned under a bill of sale shall not be 
liable to be seized for other than the five causes specified 
therein. 

The County Court judge had decided that the bill of 
aale not being in the form given in the Act was void. 

The Inll of sale holder appealed. 

A. T. Lawrence^ for the appellant, argued that the 
consideration was truly stated, and that tne rate of in- 
terest was definite ; that the proviso incorporating sec- 
tion 7 cured the defects caused by the stipulations for 
maintenance of the security being more stringent and 
numerous than the stipulations allowed by the Act. 

Winshw, Q.C, and C, C, Scott for the respondent. 

The Chibf Judoe said that though the consideration 
might be truly stated, it was nevertheless not in accord- 
ance with the provisions of the Act, and that the instru- 
ment, not being in the form given by the Act, could not 
be cored by a mere proriso incorporating section 7 ; the 
bill of sale, therefore, was void, and the appeal must be 
dismissed, with costs. 



o^^j^'m n^^k nsnu:^ f Booth v. Tbatl. Thb Matob, 

L NISHR). 

Attachmmt of D«ht»^Order XLV.^ rule 2— Petuion— 
Instalments of Superarmuaiicn AUawanee — Debt Owing 
or Accruing. 

Qamishee summons, referred to the Court by Fbab- 
BOK, J., from chambers. 

Plaintiff had obtained judgment for 27/. against the 
defendant, a retired constable, who, under 11 & 12 Vict. 
c 14, was entitled to be paid by the Corporation of 
Sunderland a pension or superannuation allowance of 
401. a year by quarterly payments. The pkintiff having 
obtained an oraer for attachment of debts owing and 
accruing to the defendant, called upon the Corporation 
by this summons to show cause why an order should not 
M made unon them to pay to the plaintiff the money 
due and to oeoome due to Uie defendant in respect of 
his pension. At the date of the summons one quarterns 
pay was due, and in the treasurer's hands. 

T. Wiliee Chiity for the plaintiff. 

JuUan Rohim for the Corporation. 

TheCouBT (LoBD Colbbidob, L.C. J., and Stbphbit, J.) 
held that the quarter's allowance actually due was a debt 
attachable, and made the order accordingly, excluding 
any future instalments of the allowance from its operation, 
as not constituting a debt owing or accruing within 
Older XLV., rule 2. 



Queen^B Bench Division, 
Nov 20. 



Duck v. Bates. 



Copyright ^Dramatie Fiect^ Performance at Hospital 
for Benefit of Patients—Place of Dramatic Entertain- 
ment—^ 4- 4 Wm. IV. c. 15, ss. 1,2, and 6^6 Vict, 
e. 45. 

This was an action brought in the County Court to 
recover damages for a performance of the play 'Our 
Boys' at Ouy*s Hospital under the following circum- 
stances. It appeared that the play in question had on 
two occasions been performed by amateurs in the 



governor's room at the hospital, and at their own ex- 
pense; the performances were solely for the amusement 
of the patients and nui«es and thor relations and 
friends, to whom tickets were issued without payment. 
The plaintiff, as assignee of the copyright of the above 
play, claimed to recover damages in respect of these 
performances under the provisions of 3 Wm. IV. c. 15, 
s. 1, extended by 5 & 6 Vict. e. 45 to musical composi- 
tions. By the former Act the author or his assignee 
shall have, as his own property, the sole liberty of re- 
presenting any play 'at any place of dramatic enter- 
tainment whatsoever' for a specified period. By sec- 
tion 2 persons performing pieces contrary to the pro- 
visions of the Act are made liable ' to the payment of an 
amount not less than 408., or to the full amount of the 
benefit or advantage arising from such representation, or 
the injury or loss sustained bythe proprietor therefrom, 
whichever shall be the greater damage. 

The County Court judge held that there had been a 
performance of the piece at a ' place of dramatic enter- 
tainment,' though tne place was not ' public,,' and gave 
judgment for the plaintiff. The defendant appealed. 

Lundey Smith, Q.C. (Smythies with him), for the 
defendant, argued that the Acts clearly contemplated a 
performance in public by which the proprietor might be 
prejudiced, as distingulBhed from a mere private enter- 
tainment 

S. Leonard, for the plainUff, contended that the per- 
formances in question came within the provisions of the 
statute (8 & 4 Wm. IV. c. 15), and relied on an obiter 
dictum by Brett, M.R., in Wall v. Taghr, reported in 
51 Law J. Rep. Q.B. 547 ; L.R. 11 Q.B. Div. at page 107, 

The CouBT (LoBB Colbbibob, C.J., and Stsphbit, J.) 
reversed the decision of the County Court judge, and held 
upon the above facts that there had been no perform- 
ance at a place of dramatic entertainment within the 
meaning of 3 Wm. IV. c. 15. 

Appeal allowed. 



Queen's Bench Dimsion, | ^^^^ ^^ Samublbok k Co. 
Nov. 20. J 

Employers lAabUUy Act, 1880 (44 ($- 45 Viet. e. 42), 
M. 1, 2 — Personal Injuries to Workman— ^ Defect^ vn 
* Condition' of Machinery — Improper use of ' Lift' 

This was an appeal from the decision of a County 
Court judge under the following circumstances:— 

The plaintiff brought her action, under the provisions 
of Lord Campbell's Act, to recover compensation for 
personel injuries caused to her husband, and which re- 
sulted in his death by reason, as the plaintiff alleged, 
'of a defect in the condition of the machinery and plant 
used in the business of tiie employer ' (the defendant), 
within the meaning of 43 & 44 Vict. c. 42, s. 1, subs. 1 . 
It appeared that the deceased was engaged as a workman 
at the foot of a bhisting furnace some eighty-five feet 
high, and it was his duty to fill barrows with coke and 
to wheel them on to a platform. Whilst the coke was 
being raised by means of machinery to the edge of the 
furnace a laige piece fell from the lift (which was not 
sufficiently protected at the ude) upon the deceased and 
killed him. 

The learned County Court judge nonsuited the 
plaintiff on the ground that there was no 'defect 'in 
the 'condition' of the lift within the meaning of the 
Employers Liability Act. A rule nisi was afterwards 
obtained to set aside the nonsuit, against wluch 
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12. F. WUlianUf on behalf of the defendant, now 
showed causey and contended that the condition of a 
thing signified its state and condition in itself, and that 
a machine, perfect as far as itself was concerned, was 
not oat of condition because it was applied to a purpose 
for which it was not well adapted. He referred to sec- 
tion 2, subsection 1, of 43 and 44 Vict. c. 42. 

Austin, for the plaintiff, was not called upon to 
argue* 

The OoxTBT (liOBB CoLBBiDaE, O.J., and Stephu^, J.) 
held that the lift, haying been used for a purpose for 
whicb it was not fit, was defective in its condition 
within the meaning of the Act, and that there must 
accordingly be a new trial. 

Appeal alloipedt 



Queen*s Bench Division, 1 - ^^ -c,^ ^ „„_ « p^ 
Nov. 15, 21. / ^'^ "^^ ^^^ * ^^• 

Arbitratiim — Revocation of Submission — Common Law 
Procedure Act, 1854, «. 13. 

Appeal from chambers. 

Messrs. Ehrensperger & Oo. had contracted to sell a 
cai^p^o of rice to Messrs. Eraser & Oo. One of the con- 
ditions of t&e contract was that if any dispute should 
arise it should be referred to arbitration. The car^o not 
haviog been sent, and Messrs. Ehrensperger refusing to 
deliver it, Messrs. Fraser proceeded on the submission to 
arbitration, and appointea an arbitrator. Messrs. Ehren- 
sperger dedining to submit to the arbitration, Messrs. 
FittMr gave notice, under section 13 of the Common 
Law Procedure Act, 1864, that their arbitrator would 
act as. sole arbitrator in the matter. Messrs. Ehrensper^r 
thereupon gave notice that they revoked their submission 
to arbitration. The arbitrator proceeded ex parte, and 
found Messrs. Fraser & Oo. enUtled to damages, and, 
having made the submission a rule of Oourt, Messrs. 
Fraser applied to a judge at chambers to enforce the 



award. The judge declined to accede to the application, 
and referred the matter to the Court. 

FhUay and R, V. WiUiams appeared in support of the 
application to enforce the award, 

W. H. Butler opposed. 

Vur, adv, vuU, 

Nov. 21.— The judgment of the Court (Gbovb, J.,and 
Matbbw, J.) was delivered by Matbew, J., refusing the 
application, on the ground that, in accordance witii the 
authority of In re Rouse and Meier, 40 Law J, Bep. 
C.P. 145, Messrs. Ehrensperger had a right to revoke the 
submifision to arbitration. 

Probate f Divorce, and 1 
AdmiraUy Division, >Thk Isis, 
Nov. 13. J 

PUading^Rules of flte Supreme Court, 1883— On/<r 
XIX., rules 5, 0. 

This was an action brouppht in respect of salvage ser- 
vices rendered to the derelict steunship Isis. 

The plaintiff had delivered statement of ckim, wiiich 
was in the form given in Appendix of the new Eulee. 

Phillimoret for the defendants, moved, under Order 
XIX., rule 7, for a further and better statement of the 
nature of the plaintiff's claim. 

Aspinall, contrd, admitted that the statement of daim 
did not give sufficient information, but contend^ that 
the proper course was for the defendants to apply for 
particulars. Rule 5 of Order XIX. distinctly stated 
that where the forms given in the appendix were applic- 
able, any longer statement would be deemed prolix. 

The PRBSIDBNT (Sib Jambs HAHinsN) held that the 
statement of claim was insufficient, and must be 
amended. The forms were not intended to be slavishly 
adhered to, but were given as illustrating the sort of 
Reading it was desired to introduce. Rule 5 of Order 
XiX. was specific that the forms were only to be fol- 
lowed when they were ' sufficient.' 
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HOUSE OF LORDS. 



Speioht v. Gaunt. 



Mouse of Lords. 

July 26, 27, 80, 

31, 

Aug. 2, 

Nov. 26. 

Trustee — Employment of Broker — Negligence — Loss of 
Trust Fwnd'-LiahUity of Trustee. 

The plaintiffs appealed from a judgment of the Court 
of Appeal (reported 62 Law J. Rep. Ohanc. 603), which 
reversed one of Bacon, V.C. (reported 61 Law J. Rep. 
Chanc. 716). 

Millar, 0.0., and Itigby, Q.C. {Stirling with them), 
for the appellants. 

Hemming, Q.C, and Davey, Q.C, (J, O. Wood with 
them) for the respondent. 

Cur. adv. vult. 

Their Lobdships (Eabl of Selbobne, L.O., Lord 
Blackbitbn, Lord Watson, and Lord Fitzgbrald) 
affirmed the judgment of the Court of Appeal, with 
costs. 

COURT OF APPEAL. 

Court of Appeal. 
Cotton, L.J. 

LiNDLBT, L.J. 

Fry, L.J. 
[^OY. 22, 23. 

Compensation under Lands Clauses Act — Mortgagor and 
[Mortgagee — Agreement for Personal Compensation, 

rphis was an appeal from a decision of Bacon, V.C. 
(r^pQpted ante p. 7, where the facts are sufficiently 
stated) oi^onng the payment hy the defendants of 260/., 
' vm. 



Cooper v. The Metropolitan Board 
OE Works. 



with interest, to the plaintiff in respect of personal com- 
pensation. The question argued on the appeal was 
whether on the construction of the letters forming the 
agreement the 260/. was to be paid to the plaii^tiff as 
personal compensation, or whether it was payable in re- 
spect of the goodwill of the business which, it was 
contended, would be included in the mortgage. 

Marten, Q.C, and Methold for the appellant?, the 
Board of Works. 

Hemming, Q.C, and C H. Turner for the respond- 
ents. 

Marten, Q.C, replied. 

Their Lordships held that, upon the construction of 
the correspondence, the 260/. was to be paid to the 
plaintiff for personal compensation, and that the same 
must be paid to him, with interest, from the date of the 
defendants taking possession of the property. 



Stott v, Faiblamb. 



Court of Appeal. " 

Brett, M.R. 
Baggallat,L.J. 

BOWEN, L. J. 

Nov. 22, 24. ^ 

Promissory Note Payable on Demand — Agreement to Pay 
within Three Years^Substiiution of Note for Con» 
sideration. 

Appeal from the judgment of Denman, J., on further 
consiaeration. 
The case is reported, 62 Law J. Rep. Q.B. 420. 
Denman, J. gave judgment for the defendant. 
The plaintiff appealed. 
Wills, Q.C, and C. Dodd for the appellant. 
Waddy, Q.C, and WUberforce for the defendant.' 
Their Lordships reversed the judgment of Denmar 

HH 
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J., holding that there was consideration for the pro- 
miflsorj note as it was ^iven for a debt existing in 
pr€Bsenti, but payable within a certain period, and not only 
on a fixed day in future ; so that the giving the note 
was conditional payment, and holding also that the case 
fell within the principle laid down in the Exchequer 
Chamber in Cwnie v. Mka (44 Law J. Rep. £xch. 94). 




OuNimrGHAM & Oo. 



Ccfurt of Appeal, 
OoTTOisr, L.J. 

LiNDLBY, 

Nov. 28, 

Practise — Winding up Company — One Order on Ttoo 
Petitions — Carriage of Order given to Second Peti- 
tioner, 

Two petitions were presented for winding up this 
oompany. The first was a shareholders' and small ere- 
ditors* petition ; the second was a shareholders': 

Mr. Justice Butt, sitting as vacation judge, made an 
order on both petitions for winding-up the company, 
and directed that a meeting should be held of the share- 
holders for the purpose of determining which of the two 
petitioners should have the carriage of the order^ and 
directed that the petitioner selected by the majonty of 
the shareholders at this meeting should have the car- 
riMje of the order. 

^ The second petitioner was selected, and the first peti 
tioner then appealed from so much of the order as related 
to the carriage of the order. 
' Everittf Q,C.y and E, Ford for the appellant. 

F. C, J. Millar, Q.C., and S, Price for second peti- 
tioner. 

BramweU Davis for shareholders. 

Their Lordships held that, although the general rule 
was to give the carriage of the order to the first peti- 
tioner, thdt rule did not prevent a judge from exercising 
his discretion, and that this was not a case where the 
Court of Appeal ought to be asked to interfere with the 
exercise of such discretion, and dismissed the appeal, 
with costs. 



HIGH COURT OF JUSTICE. 

Cro^on Case Reserved, \ -o^^,^ ^ ^ tt^„„- 
Nov. 24. J ^^^^^ *• Holmes. 

Coram Lord Coleridge, L.O.J., Denman, J.,* Haw- 
kins, J., Williams, J., and Mathsw, J. 

False P'etences — Venue — Jurisdiction — Letter sent Abroad 
by Post — Money received from Abroad by Post, 

Case reserved by Huddleston, B. 

The prisoner was convicted at the Nottingham assizes 
of obtaining from one Gabet 150/. by false pretences. 

The prisoner had written at Nottio^ham a letter con- 
taining the pretence, which was proved to be false, and 
in consequence of which the prosecutor had parted with 
his money. The letter was posted at Nottingham, and 
received by the prosecutor at Caudry, in France, from 
whence a draft for 150/. was sent according to and in 
compliance with the directions of the prisoner contained 
in his letter. The draft was received by the prisoner at 
Nottingham, and cashed there. 

The question reserved for the opinion of the Court 
was, whether the prisoner could be indicted and tried for 
the offence in Nottingham. 

No counsel appeared. 



Held, that as the false pretence was made in Not- 
tingham, and the money received there, the prisoner 
coiud be tried at the Nottingham assizes. 

ConviUion affirmed. 



} 



Jagoer V, Jaggsb. 



Chancery Division, 
Kat, J. 
Nov. 21. 

Settlement — Trust for Accumulation — Thellusgon Act 
(39 * 40 Geo, III. c. 98). 

By a post-nuptial settlement Jagger gave his personal 
estate to trustees upon trust, in the first place to appro- 
priate so much as should be necessary for his own per- 
sonal maii^tenance, and subject thereto during the joint 
lives of himself and his wife, and the life of the sur- 
vivor, to apply the whole or any part of the annual 
income for the support of the wife and chDdren, and to 
accumulate the surplus (if an^) so that the accomuJa- 
tions should follow the destmation of the jHincijpal, 
with liberty to resort to the accumulations of previous 
years, and apply the same to the support of the wile 
and children, and upon the death of the survivor of the 
husband and wife upon trust for the children as they or 
the survivor of them should appoint, and in default of 
appointment amongst the children as therein mentioned. 

Jagger died leaving his wife surviving and several 
children of the marriage, all of whom were under age 
and had been bom before the date of the settlement. 

There had been large accumulations of income, and 
the question was to what extent the trusts for accumula- 
tion contained in the settlement were valid, having 
regard to the provisions of the Thellusson Act. 

Kekemchf Q.C, and Colt, for the plaintiff, contended 
that the accumulation was good for twenty-one years 
from the date of deed or during the minorities of the 
children, all of whom were in esse at the date of deed 
and at the death of Jagger. 

Oraham Hastings, Q.C., and Fanoell for the de- 
fendants. 

Kat, J., held that the trust for accumulation having 
arisen at the date of the settlement, the only one of the 
four terms mentioned in the Thellusson Act which 
applied was the first — viz. the life of the grantor, and 
that the trust was, therefore, void as from the date of 
the death of the settlor. 



Chancery Division, 1 

Chittt, J. VLybbe V, Habt. 
Nov. 26. J 

Bankruptcy — Landlord and Tenant — Covenant not to 
remove Hay and Straw — Disclaimer — 56 Geo. III,, 
c, 50, s, 11 — Bankruptcy Act, ISOd—Bankruptcy Act,. 
1883. 

56 Geo. III. c. 50, s. 11, which enacts that no assignee 
of any bankrupt or of any insolvent debtor's estate shall 
have any greater right to remove and sell hay and straw 
or other produce of the farm than the tenant would 
have, and which so far as it related to an assignee of 
any insolvent debtor's estate has been repealed by the 
Statute Law Revision Act, 1873, is not further re- 
pealed, either expressly or impliedly, by the Bankruptcy 
Act, 1869. Therefore a trustee in bankruptcv of a 
tenant holding under a covenant not to remove the hay 
and straw, but to consume it on the farm, is not able to 
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xemove and sell even though sach trustee may have 
executed a disclaimer of the lease under section 23 of 
the Bankruptcy Act, 1869. 56 Geo. III. s. 11 is not 
repealed by the Bsjakruptcy Act, 1883. 

Macnaghten, Q.C, and A, dB. Terreil, Cooper WilUs, 
Q.C. and JET. Feilaws, for the parties. 



Chancery Dimion, 1 

NoKTH, J. > Dttnn v. Floods. 
Nov. 21. J 

Speci/ie Pefformances—Vendor and Purchaser— Trwtee 
— Depreciatory Condition — Perpetuity — Poioer to He- 
enter, 

This was an action brought by vendors of building 
plots in Heading, who were trustees for persons under 
disability. The defences were, first, that the conditions 
of sale, which was by auction, were so depreciatory that 
the ceetuis que trust could afterwards repudiate the 
sale ; and^ secondly, that a power of re-entry to which 
the premises were subject had not been referred to in the 
particulars or conditions of sale which were, therefore, 
misleading. The power of re-entnr had been reserved by 
covenant with certain brewers, former owners of the 
property. The covenant provided that the covenantees 
might enter and hold the premises for three months in 
case they were used for the sale of beer. 

The matters put forward as depreciatory in the condi- 
tions were a condition that the title should commence at 
a recent date*, a general reference in one condition to 
the existence of restrictive covenants when in a later con- 
dition the only restrictions were particularly mentioned ; 
and thirdly, a condition making statements and recitals 
in any abstracted document evidence of the matter 
stated and received. 

Everitt, Q.C, and McSwinney for the plaintiffs. 
W, W, Kar slake f Q,C, and King for the defendant. 
NoBiH, J., held that the power of re-entry was void 
as a perpetuity ; but that the conditions were so depre- 
ciatory that the cestuis que trust would not be bound by 
the sale, and, therefore, specific performance could not 
be enforced. 



brought this action against the defendant, and claimed a 
right to recover the value of the lost property under 26 
& 27 Vict. c. 41, s. L 

Stbphxn, J., at the. trial, directed a nonsuit, on the 
ground that there was no evidence that the plaintiff had 
become a guest at the hotel. 

Atnbrosef Q.C, and Mattinson^ {or the plaintiff, con- 
tended that in order to constitute a person a guest at an 
hotel it was not necessary that he should stay at the 
hotel, and that the &ctA proved at the trial were sufficient 
to make the defendant liable. 

E, Page, for the defendant, was not heard. 

The OouBT (Lord Colbridgb, L.O.J., and Mathbw, 
J.) held that no liability attached to the defendant as an 
innkeeper under 26 & 27 Vict. c. 41, and that the nonsuit 
was right. 

Judgment for defendant* 



rhi^^\ 7?*«y.A n.-«;.vw« f Strauss v. The County 
Queen s Bench Ihinsion. J ^^^ ^^ ^^^ Company 

L (Limited). 

Innkeeper's Liability— Statute 26 ^ 27 Vict. c. 41— Loss 
of Goods— Refreshment at Hotel--' Quest: 

The question raised in this action was whether the 
plaintiff was a ' guest ' of the defendant, who was an 
innkeeper, so as to make the latter liable, under 26 & 27 
Vict. c. 41 , for certain goods belonging to the plaintiff, 
which had been lost. It appeared that the plamtiff, on 
alighting from a train, had given the hotel porter his 
luggAget "with the intention of stopping at the hoteL 
Soon after hb arrival at the defendant's hotel the plain- 
tiff changed his mind, and said he should not take a 
room there, but required some refreshment, upon which 
he went first of all into the coffee-room, and afterwards 
by direction of the porter to a refreshment-room at the 
station, which communicated with the hotel by means of 
a covered way, and was under the same management. 
The plaintiff's luggage, which had, meanwhile, at his 
request, « been placed by the hotel porter in a lock-up 
room for luggage of passengers at the station, was after- 
wards discovered to be missing. Thereupon the plaintiff 



^!T'* w'"f^^'"^^• I SimtEY (Appellant) v. 
{Mag^r^e^Case,) j Bethell (Respondent). 

Theatres Megulation Act (6 »J- 7 Vict, b. 68), s. 2— Place 
of Public Resort — Public Performance of Stage Plays 
—Private Theatre. 

This was an appeal by special case stated by a police 
magistrate against a conviction under the Theatres 
Regulation Act (6 & 7 Vict. c. 68, s. 2), of Sir Percy 
Shelley for having or keeping a house or place of public 
resort for the pubUc performance of stage plays without 
a license from the Lord Chamberlain. The facts were 
that the appellant is owner and occupier of Shelley 
House, Chelsea, and of a building opposite to it called 
the Shelley Theatre, fitted up internally as a theatre, 
though with no place for sale of tickets or collection of 
money. In December last advertisements appeared that 
performances would take place at Sir Percy Shelley's 
theatre in aid of the funds of the School of Dramatic 
Art on several evenings ; * Tickets 1/. 1«., to be pro- 
cured of the Secretary, School of Dramatic Art.' Over 
800 tickets were sold, and the secretary had no instruc- 
tions to refuse any applicant. The appellant allowed 
the use of his scenery, and his servants opened and closed 
the building; he never parted with the possession of 
the building, but allowed its use, not being paid any- 
thing for such use. 

WUUs Bund for the appellant. 

Poland and B. Colertdge, in support of the con- 
viction, were not called on. . 

The Coubt(Lobd Coleridge, L.C. J., and Mathew, J.) 
affirmed the conviction. It was impossible to hold that 
the proprietor of a theatre kept open occasionally for 
public performances of stage plays was not within sec- 
tion 2. The public were invited to attend the theatre 
on payment for their tickets. 



Queen^s Bench Division. 
Nov. 26. 



Batohelok. 



) Gbeenway V. 

I (Aldbidoe^b Case.) 

Borough— Burgess Vote— 41 * 42 Vict, c. 26, s. 5— 
45(S-46 Vict, c, 50, s, SI. 

Case stated by a revising barrister on appeal from his 
decision retaining Charles Aldridge on the mumcipal as 
well as the Parliamentary list of voters. Aldridge oc- 
cupied a part of a house aa a dwelling, but did not pay 
the poor-rates, which were paid by the landlord. 
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H, S, Wright for the appellant. 

B. Coleridge for the reepondeDt. 

The CoiTRT (LoBD Oolbridge, L.C. J., Hawkins, J., and 
Mathew, J.) held that the municipal and Parliamentary 
franchises were assimilated in respect of the occupation 
of part of a house. 

Deciiion affirmed^ roith coets. 



iHov. ^o. J Qo„^y (Limited). 

TramtDaySf Nonrrepair of^Soad Authority — Tramways 
Act, 1870 (33 ^ 34 Vict. c. 78), m. 28, ^Q—Liahility 
to repair Tram-line — Contract for Hepair. 

This was an action brought by the plaintiff to recover 
damages for injuries sustained in consequence of an 
accident to his carriage occasioned by the defendants' 
tramway being out of repair. 

On objection taken that the Corporation of Nottingham, 
the road authority, were liable, and not- the tramway 
company,theOounty Court judge nonsuited the plaintiff, 
and a rule was obtained on his behalf to set aside the 
nonsuit. 

By the Tramways Act, 1870 (33 & 34 Vict. c. 78), 
8. 28, the obligation of repairing the roadway up to 
18 inches on either side of the line is cast on the pro- 
moters ; and by section 29 power is given to the pro- 
moters to contract with the road auwority for paving 
and repairing the road. Under this section an agree- 
ment between the defendants and the corporation had 
been made, by which tlie latter undertook the reinstat- 
ing, maintenance, and repair of the streets and roads to 
the extent mentioned in section 28. 

A, WilU, Q.C {Weightman with Wm) showed cause. 

i2. T. Wright in support of the rule. 

The CoirsT (Lobd Oolbridge, L.O.J., and Mathew, J.) 
discharged the rule, holding that inasmuch as under a 
Parliamentary power the corporation had contracted 
with the tramway company to take on themselves the 
liability to repair, primarily on the company, any neglect 
of duty occasioning an accident constituted a cause of 
action against the corporation, and not against the com- 
pany. 

QueerCs Bench Division, 1 t7„„^, . „ xr-« 

Nov 26 j-Fbebman v, Newman. 

Parliamentary Vote — County Registration — Notice of 
Objection to Overseers — Error of Date in Notice — 
PubUcation^-Waiver of Overseers-Statute 6&7 Vict. 
c. 18. 

This was an appeal from a decision of a revising 
barrister, whilst holding a Court for the revision of 
county lists, under the following circumstances: — 

It appeared that certain notices of objection which 
had been served on the overseers were on printed forms 
which had the year 1880 upon them, and bad not been 
corrected. The barrister held that the notices were de- 
fective, and that the parties objected to were entitled to 
take advantage of the insufficiency of the notices, not- 
withstanding that they had been published by the over- 



were in proper form, the overseers were entitled to waive 
any objection in the form of the notices given to them, 
assuming such notices to have been invalid by reason of 
their being misdated. 

Mattinson, for ^e defendant, contended that the re- 
quisitions of the statute (6 & 7 Vict c. 18) had not been 
complied with, and that the error was one which the 
hamster had no power to amend, so far as notices to 
county voters were concerned (as to boroughs, see 41 & 
42 Vict. c. 62, 8. 28, subs. 2). 

The OouRT (LoBD Coleridge, L.O.J., HAWKiirB, J., 
and Mateiew, J.), held that the objection which had 
been taken to the notices was good, and that the hai- 
rister was bound to give effect to it. 

Appeal dismissed. 



Queen's Bench Division, \ Greenwat v. Batchblob. 
Nov. 20. J (Jacobs' Case.) 

Parliamentary and Burgess Voter's — Divisions L and II. 
— Objection — Transfer from one List to another — 41 4* 
42 Vict, c. 26, ss. 16, 28. 

Case stated by a revising barrister on appeal from his 
decision striking off the name of Jacobs from the list of 
Parliamentary and municipal voters. The notice of 
objection was : ' I object to your name being retained on 
Division I. of the list No. 1 for the parish, &c., of per- 
sons entitled to vote at the election of members to serve 
in Parliament for the borough, &c.' By 41 & 42 Vict, 
c. 26, 8. 16, the lists made out by the overseers are to 
consist of three divisions : Division I. comprising Parlia- 
mentary voters and burgesses. Division II. Parliamentary 
voters only. Division III. bur^sses only. By section 28 
the revising barrister is required to place tibe name in 
the division in which it should appear according to the 
result of the division. He expunged the name from 
Division I., but did not insert it in Divi^on II. on the 
ground that no proof was given of Jacobs* right to be on 
that list. 

B, S, Wright for the appellant. 

B, Coleridge for the respondent. 

The Court (Lord Colekii)ge,L.O. J., Hawkins, J., and 
Mathew, J.) held that the barrister was not bound to 
place the name in Division II. 

Decision affirmed, with costs. 



S, Wortley, in support of the appeal, contended that, 
inasmuch as the notices given to the parties objected to 



Queen's Bench Division, 1 Druitt v. Overseers of 
Nov. 26. J Ohristchurch. 

Parliamentary Fcrfe— 40«. Bent-charge 'pur autre vie' — 
Occupatum-'8 Hen, VL c, 7—2 Wm, IV. c, 45, s. 13 
—30 8f 31 Vict, c, 102, s. 6. 

Case stated by a revising barrister, on appeal from his 
decision retaining Arthur Lane on the list of county 
voters, upon a qualification of a yearly rent-charge of 21, 
granted by the tenant-for-life of a freehold messuage. 

Proof was given of the receipt of the rent-chaige 
within six months of July 31, under 2 Wm. IV. c. 46, 
s. 26, but it was objected that the voter was not in 
< actual occupation ' under section 18 of the same Act. 

Bosanquet, Q.C,y for the appellant. 

B. Coleridge for the respondent. 

The Court (Lord Coleridge, L.O.J., HAWxnrs, J., 
and Mathew, J.) held that the rent-charge was not 
capable of actual occupation, and reversed the decision. 
Decision reversed, without costs. 
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HOUSE OF LORDS. 

^"^•^/f^ 1 DoBBB V. The Geato Jtoctioh 
j^ 30 * j Watbbwobks OoMFAinr. 

WaUrworki Oonwany-- Water Hate—* Annual Value '— 
Oraes or Bateable Value. 

The plaintiff appealed from the deciBion of the Court 
of Appeal (reported 62 Law J. Rep. Q.B. 90), which 
reyersed that of the Queen's Bench Division (reported 
51 Law J. Rep. Q.B. 501). 

Davei/, Q.C, and Webeter, Q.C. {Sutton and PoUy 
-with them) for the appellant. 

Sir F. Herechdl {SoUcitor- General) and IMay, Q.C. 
{Clerk with them) for the respondents. 

Cbf*. adv. vuU, 

Their Lordships (Eabl Sslbobitb, L.O.y Lord Black- 
BUBKi LoBD WAisoif, LoRD BRAMWBiXy and Lord 
Fitzqbrald) reyersed the judgment of the Court of 
Appeal, and restored that of the Queen's Bench Diyision, 
heing of opinion that the words 'annual yalue' in the 
eompany'e later Act meant net or rateable yaluei and 

yoL. lyrn. 



that the earlier Act was repealed if and so far as the 
words thernn used gaye the right to leyy rates on gross 
yalue. 

Houee of Lords.'i 

Novi 13; 14, 16. V OooicBER p. Thb Jubucss of Bsrks. 
Dec. 8. J 

lUvenue^Property Tax — Auizs Courts^Income Tax 
Acte—Schedules A and JB--5 * 6 Vict. c. 35—16 ^ 17 
Vkt. c. 34. 

This was an appeal from the dedsion of the Court of 
Appeal (reported 62 Law J. Rep. Q.B. 81) which 
affirmed one of the Queen's Bencn Diyison (reported 
51 Law J. Rep. Q.B. 207). 

Sir H. Jame$ {Attomey-Oeneral) and Balfour, Q.C. 
{Lord Advocate), {Sir F. HerecheU {SoUcitor^Oeneral) 
and A. V. Dicey with them) for the appellant. 

II. MaUhewe, dC, and Oorst, Q.C. {JET. D. Greene 
with them) for the respondents. 

Cur, adv. vult. 

Their Lordships (Lord Blackbtjrw, Lord Watsok, 
and Lord Braxwbix) affirmed the decision of the 
Court belowj with costs. 

II 
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In re The Pottbries, Shrewsbuht, 
AND NoBTH Wales Railway Com- 
pany. 



COURT 

Court of Appeal, 

Cotton, L.J. 

LiNDLBY, L.J. 

Fry, L.J. 

Nov. 15. 

Railway — Parliamentary Deposit — Commencement — 
Construction or Abandonment — Calculation of 2)e- 
terioration of Property, 

A Railway Act authorising an extension of the exist- 
ing line contained a pro?i8o in the usual form that if the 
new line was not opened for traffic within five years, the 
deposit which the company had transferred into Court 
under the standing orders should he applied, in the first 
instance,. towards compensating landowners whose pro- 
perty had been interfered with, or otherwise rendered 
lesB.yaloable.hy the commencement, construction, or 
abandonment of the railway or any portion thereof. 

The undertaking was practically abandoned, although 
no warrant had been obtained under the Railways 
Abandonment Act. 

A petition was presented by persons claiming 
under the owner of land within the limits of devia- 
tion of the proposed new line, praying that the 
deposit might be applied in making compensation for 
the injury done to this estate by the commencement, 
construclion, or abandonment of the works. 

Kay, )., dismissed the petition, and the petitioners 
appealed^ 

fVhitehornej Q. C., and Willis Bund for the petitioners. 

Stirlifig for the Crown. 

J*. Kaye and Seale for other respondents. 

Their Lobdbhifs held, on the evidence, that the land- 
owner had not been injured by the commencement of 
the undertaking ; but that he was entitled to compensa- 
tion if there had been any diminution >n value of his 
land by reason of the construction or abandonment of 
the works, and directed an inquiry as to the amount 
of diminution in value, and the compensation to be 
awarded ; that, in estimating the diminution of value 
by the commencement, or the construction, or the aban- 
donment, as the case might be, in each case the compen- 
sation to be made was to be ascertained by comparing 
the value immediately before such commencement, or 
such construction, or such abandonment, and its value 
after the happening of any of these three events. 



Fx parte Hollendee. In re Cox. 



Court of Appeal, 

Cotton, L.J. 

Lindley, L.J. 

Fry, L. J. 

Nov. 23. 

Bankruptcy — Resolutions for Liquidation — Registration 
of— Presence of Debtor at Meeting of Creditors— 
Waiver of Statutory Condition — Creditor's right to 
Oppose Registration — Formal Defect — Bankruptcy 
Act, 1869, M. 2, 126, subs. S— Bankruptcy Rules, 1870, 
rule 295, 

At the first meeting of the creditors of W. Cox, reso- 
lutions were passed for a liquidation. At this meeting 
the debtor's statement of affairs was produced and 
read by his solicitor, but he himself was not present in 
the room, thoagh he was in an adjoining room. A 
solicitor, who held a proxy for creditors, expressed a 
wish to examine the debtor, who was accordingly sent 
for, and came to the door of the room where the meeting 



was held. Most of the creditors, who, on account of the 
debtor's age, wished to spare him annoyance, said they 
did not require his presence, and motioned to hitn to 
retire, which he did. The solicitor did not urge his 
right to examine, but dissented from the resolutions 
which were passed. On the application to register, he 
objected that the resolutions ougot not to be registered, 
on the ground that the debtor had not been present at 
the meeting, as required by section 126, subsection 3, of 
the Bankruptcy Act, 1809. Notwithstanding this ob- 
jection, the registrar (Mr. Pepys) made the order for 
registration, against, which the opposing creditors now 
appealed. 

Bigham, Q. C, and Henry Kisch for the appellants. 

Cooper Willis, Q.C., And Herbert Reed, for the debtor, 
contended, first, that the statute had been substantially 
complied with; and, secondly, that the appellants, 
having at the meeting waived the requirements of the 
statute, were not now in a position to appeal from the 
registrations. 

Their Lordships (dissentiente Lindley, L.J.) allowed 
the appeal. They held that the provisions of the statute 
must be strictly complied v^ith. The debtor must be 
present unless validly excused by the meeting. The age 
of the debtor in this case wa3 not a sufficient cause to 
justify the meeting in dispensing with his presence. 
The order of the registrar oeing wrong, the appellant, 
as persons aggrieved, were entitled to appeal i^ainst it. 
There could be no waiver by the appellants of the re- 
quirements of the statute. Section 82 had no applica- 
tion, because 'this was a matter of substance, and not 
merely a formal defect. They gave leave, however, to 
summon a fresh first meeting, and directed that no act 
already done by the trustee should be impeached by the 
trustee in any other liquidation, or in any bankruptcy, 
without the leave of the Court. 



Taurine Company {Limited), In re. 



Court of Appeal, " 

Cotton, L.J. 

Lindley, L. J. 

Fry, L.J. 

Nov. 2G, 27. 

Voluntary Winding up— Subsequent Compulsory Order 
— Commencement of Windina up — Transfers of 
Shares — Contributories A and B List — Companies 
Act, 1862, s. 38, subs, 1, ss, 84, 130, 147. 

The company was incorporated in 1874. Towards the 
end of that year arrangements were on foot for recon- 
stituting the company and obtaining further capital for 
carrying on the proposed objects by the formation of a 
new company, to which the assets of the old company 
were to be transferred. 

On December 24, 1874, special resolutions were passed 
for a voluntary liquidation, with power to transfer the 
assets to a new company on certain terms. 

On January 15, 1875, these resolutions were con- 
firmed. 

On December 23, 1874, Beckwith, Robinson, and 
Marten (since deceased), who were the holders of 1,510 
shares in the then existing company, executed transfers 
of these shares to other persons ; and on December 24, 
but before the holding of the meeting at which the 
voluntary winding up was resolved upon, the transfers 
were registered, but there was no evidence whether the 
deeds of transfer, which ought imder the articles to be 
executed by the transferees as well as the transferors^ 
were so executed. 
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The new company which was formed was not success- 
ful, and it was ordered to be wound up on January 8, 
1876. 

A petition was afterwards presented in March, 1877, 
for windinff up the old company, on which a compulsory 
order was made on 'March 17 ^ 1877. The present 
appellants, not recovering payment of their debt, 
applied to remove the liquidator, but Baoon, V.G., de- 
clined to do so, but gave. them leave to use the name of 
the liquidator in settling a supplementary list of contri- 
butories, and under this leave they took out a summons 
to put the above-named transferors on the list of contri- 
butories, either on the A list, on the ground that the 
transfers having been made immediately before the volun- 
tary winding up and irregularly were invalid ; or, in the 
alternative, on the B list, as past members who had 
ceased to be members within a year before the com- 
mencement of the winding up. 

Bacon, Y.C, dismissed the summons. 

The creditors appealed. 

A question was raised on the appeal whether one 
director could be appointed a committee of the board. 

Hemming t Q,C,, and Buckley for the appellants. 

Marten, Q.C^and A, d'B, rcrrc// for the respondents. 

Their Loedships held that the appellants not having 
appealed from the refusal to remove the liquidator must 
be considered as being precisely in the same position as 
the li(|uidator, and that they were bound by any laches 
of which the liquidator might have been guilty. Their 
Lordships further held that where the company was 
either unable to carry on its business from hopeless in- 
solvency, or had actually transferred its business and 
assets to another company, so that there was no com- 
pany, and no shares existed capable of being transferred, 
the powers of transferring shares were no longer exer- 
cisable ; but that, under the circumstances of this case, 
the transfers having been acted upon for so long, and 
the transferees having been put on tne list of contribu- 
tories, must, even al&ough there may have been irregu- 
larities connected with the execution, be treated as 
valid ; and the transferees were therefore not liable to 
be put on the A list. 

With regard to the B list, held by Lindlet, L.J., 
and Fey, L. J. (disaentiente Cotton, L.J.) that the case 
of a voluntary winding up being followed by a compul- 
sory winding up not being provided for by the Act of 
1862, the commencement oi the winding up must be 
held to be not the date of the passing of the confirma- 
tory resolutions for the voluntary winding up, but the 
date of the presentation of the petition for the compul- 
sory winding up ; and that, consequentlv, the trans- 
ferees did not come within section 88, subsection 1, of 
the Companies Act, 1862. Their Lordships also held 
that a single director could be appointed a committee of 
the board, if the articles authorised such appointment. 



Dayxt V, Thb London and Sottth- 
Westbbn Rahwat Gompant. 



Court of Appeal, ' 
Bbbtt, M.R. 

BAeGALLAT, L.J 
BOWEN, L. J« 

Nov. 28. 

Negligence — Railway Company — Acddentr^Level 
Crouing, 

Appeal bv plaintiff from a deciuon of the Divisional 
Court, discharging a rule for a new trial. 
The ease is reported 62 Law J. Rep. Q.B. 665, 



Kemp, Q.C,, and C. Dodd for the plaintiff. 

Murphy, Q,C., and Arhuthnot for the defendants. 

Their Loedships (Beeti, M.K., and Bowen, L.J. f 
Baogallat, L.J., dissentiente) affirmed the decision of 
the Divisional Court. 



Ex parte Evans. In re Evans. 



Court of Appeal. 
Cotton, L.J. 

LiNDLBT, L.J. 
Fet, L. J. 
Nov. 30. 

Bankruptcy Petitions—Stay of Proceedings — Security — 
Awount— Bankruptcy Act, 1869, s, Q^BuIe^ of 1870, 
rules 168 to 165— Jbrww of IS70, forms 18 and 19. 

This was an appeal from a decision of Bacon, C.J. 

Li May, 1883, the debtor, Evans, was indebted to a 
stockbroker named Montefioie to the amount of 
1,413/. IQs, 4d, in Respect of Stock Exchange trans- 
actions. 

On June 10, 1883, Evans gave Montefiore two promis- 
sory notes for 250/. each, falling due on June 30 and 
July 13 respectively. The debtor failed to pay the first 
of tiiese notes at maturity, and on July 12 Montefiore 
issued a debtor's summons against him for 250/., the con- 
sideration being stated to be ' a part pavment of and on 
account of the sum of 1,413/. 16«. 4dJ due from him to 
Montefiore. 

The debtor's summons was not complied with, nor 
was the second promissory note met when due, and 
accordingly Montefiore filed a bankruptcy petition 
against the debtor. At the hearing of this petition, the 
debtor disputed the validity of the debt, and was ordered 
by the registrar of the Manchester County Court to give 
security to the amount of 1,000/. or, in default, to be 
adjudicated /bankrupt. Having failed to give the re- 
quired security, he was on August 29 adjudicated bank- 
rupt in the petition. On appeal to the Chief Judge 
the two orders were affirmed. The debtor now ap- 
pealed. 

Sidney Woolf, for the appellant, contended that, upon 
the construction of section 9 of the Bankruptcy Act, and 
rules 158 to 165 of the Bankruptcy Rules, 1870, and 
forms 18 and 19 of the Bankruptcy Forms, 1870, it was 
never intended that the Court should order security to 
be given for a larger amount than that actually in dis- 
pute, and that in this case, at the time of the filing of 
the petition, 250/. was all that was in dispute. 

Cooper Willis, Q»C., &nd Horace Browne, for the re- 
spondent, were not heard. 

Their Lordships dismissed the appeal, being of 
opinion that the Court might, under section 9, require 
security for any sum, and that there was nothing in the 
Act or Rules to confine the amount of the security to 
the amount of the debt actually in dispute. 



Ex parte Fbwings. 
In re Snetd. 



Court of Appeal, 
Cotton, L. J. 

LlNDLBY, L.J. 

Frt, L. J. 
Nov. 30, Dec. 1. . 

Bankruptcy — Liquidation — Statement of Affairs — Ddft 
not correctly stated — Mortgage — Covenant to pay 
Interest — Judgment — Merger — Bate of Interest — 
Bankruptcy Ad;, 1869, s, 126. 

This was an appeal by the debtor, Sneyd, and the 
trustee in his liqnidation iron) » decision of Bacon, C. J., 
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reported 52 Law J. Bep. Chanc. 724^ where the facts 
are stated. 

Homer, Q,C., and Bernard Coleridge for the appel- 
lants. 

WinsloWy Q,C.f and Mdcaskie for the reBpondenta. 

Their Lordships reversed the decision of Bacon, O.J. 
They were of opinion that, upon the correct construc- 
tion of the morl^^e deed, the covenant was to pay in- 
terest at 6 per cent, so lon^ as the 2,200/. was due upon 
the covenant to pay the principal sum ; that that cove- 
nant was now merged in the judgment ; and that, con- 
sequently, the subsidiary covenant to pay interest waa 
gone with it. The debt, therefore, must be t-aken to 
have been correctly stated in the debtor*s statement of 
affairs, with interest at 4 per cent, since the date of the 
judgment ; and, consequently, the order of the County 
Court judge restraining the proceedings under the writ 
of sequestration must be restored. 

Fry, L.J., referred to Popple v. Sji/lnester, 62 Law J. 
Rep. Chanc. 54 ; L. R. 22 Ohanc. Div. 98, as an instance 
of the manner in which a covenant might be framed for 
pavment of interest at a certain rate so long as the 
principal sum remained due upon the mortgage or other- 
wise. 



In re Thb Columbia Chemical Fac- 
tory, Manure and Phosphate 
Works (Limited). Sir W. 
Brett's Case. Hewett*s Care. 



Court of Appeal. 

Cotton, L.J. 

Lindley, L.J, 

Fry, L.J. 

Nov. 17, 19. 

Dec. 4. 

Company— Wrndtng-vp — Directors — QualifieationShares 
— Reasonable Time — List of Coniribuiories, 

The company was incorporated on June 17, 1879. 
Brett and Hewett each signed the memorandum of asso- 
ciation for one share, and also signed the articles of asso- 
ciation. By the articles it was provided that Brett and 
Hewett and others should be the first directors of the 
company ; that the qualification of directors should be 
the holding of shares of the value of 500^., on which all 
calls had been paid; and that the office of director 
should be vacated if the director ceased to hold his 
qualification. 

Both Brett and Hewett accepted the office of director. 
Brett attended two meetings, and then resigned. 
Hewett continued to act as director until the voluntary 
winding up of the company. Neither of them applied 
for any shares in the company, and no shares, except 
those for which they signed the memorandum, were 
allotted to either of them or treated in the books as 
belonging to them. In November, 1879, a resolution 
was passed for the voluntary winding up of the com- 
pany. In January, 1880, an order was made for the 
compulsory winding up of the company. 

The liquidator applied to the Court to have Brett and 
Hewett placed on the list of contributories for the num- 
ber of shares necessary for the qualification of a director. 
The application was refused by Kay, J. The decision 
in Brett^s Case is reported antSf p. 3. 

The liquidator appealed from this decision. 

W, Pearson f Q.C., and £, S. Ford for the liquidator, 

Graham Hastings, Q.C, and Brooksbank for Brett. 

JSiggins, Q.C., and Femon R, Smith for Hewett. 

E. S. Ford replied. 

Cur, adv, vult, 

December 4. — Their Lordships held that the contract 
hy the directors under the articles to acquire the neces- 



sary qualification, whatever else its effect was s 
section 23 of the Companies Act, 1862 (upon which 
they expressed no opinion), must be to do so ^thln a 
reasonaole time ; and that, under the circamatances of 
the case, a reasonable time for completing the contract 
had not elapsed before the company was wound up ; and 
that neither !&ett nor Hewett could be held contribu- 
tories in respect of any shares except those for which 
they signed the memorandum. 

Appeal dismissed, with costs. 



HIGH OOUKT OF JUSTICE, 

Company — Vdtmtary Liquidation — Supervision Order — 
Wishes of Shareholders — Claims against Company — 
Companies Act, 1862 (26 * 26 Vict. c. 89), ss. 138, 
147, 149. 

In Februaiy, 1882, the Zoedone Company went into 
voluntary liquidation for the purpose of transferring its 
assets and liabilities to a new company, bearing the same 
name, but having an extended memorandum of associa- 
tion. The new company was formed and took over the 
assets and liabilities accordingly, and was now carrying 
on business. The old company had ceased to parry on 
business, but the liquidator of the old company denied 
that the liquidation was at an end, and now (on Novem- 
ber 14, 1883) presented a petition for continuing the 
voluntary liquidation under supervision. He alleged 
that questions had arisen in regard to the winding ud of 
the company and mode of working out the same, ana as 
to the carrying out of the contracts for sale of the pro- 
perty and tiie assets of the company, and the satisfaction 
of its liabilities. It appeared that on October 26, 1883, 
the liquidator had received a letter from the official 
liquidator of the < French^ Zoedone Company,' impeach- 
ing a certain sale of the company's patent to the 
French company, and claiming repayment of 6,000/. 
cash, and the value of 16,000 shares, which was the 
consideration given »by the French company for the pur- 
chase. 

Marten, Q*C,, and Latham for the petitioner. 

Hemming, Q. C, and Oswald, for the companyj sup- 
ported the petition. 

Israel Davis and Welby King, for shareholders, sup- 
porting the petition. 

Horton Smith, Q.C., and W. D, Rawlins, for one- 
third in value of the shareholders, opposed, and relied on 
sections 149 and 138. 

Marten replied. 

Bacon, Y.C, said it was contended that there was no 
occasion for a supervision order since the liquidator 
could obtain all he wanted under section 138, and that 
no doubt was so in respect of * any question arising in 
the matter of such winding-up ; ' but the chum made 
against the old company in tms case was a matter outside 
the winding^p ; and looking to the nature of that claim 
and to the fact that if a supervision order was made, 
proceedings in respect of the claim could only be brought 
with the sanction of the Court (sections 141 and 87), he 
was of opinion that the liquidator was entitled to the 
supervision order for the protection of the company. 
His lordship accordingly oraered the voluntary liquida- 
tion to .be continued under the supervision of the 
Court. 
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Re 



Garneit-Obmb 

aSEAYEB. 



Airo Has- 



Chancery Divuian, 

Bacow, V.C. 

Dec. 1. 

Settlement ofPereonaUy — Covenant to settle After-acquired 
Ih'operty — Real Estate — Implied Power of Sale — 
Number of TruUeee-^ Settled Land Act, 1882 (46 <J- 
46 Vict, e. 88), «. 2, gabs. 8, s, 39. 

By Mrs. Oandy's marriage settlement^ dated Septem- 
ber 27, 1859, a sum of 10,000/., secured by mortgage, 
waa settled, and the inyestment clause empowered the 
truateeis or trustee to continue the said sum of 10,000/. 
in its present state of investment, or with the consent in 
writing of the husband and wife or the survivor of them, 
or, after the death of the survivor, at the proper autho- 
rity of the trustees or trustee, ' to call in the said prin- 
cipal moneys, and again lay out and invest ' the same in 
the securities authorised, with power for the trustees 
for the time being to vary and transfer the same. The 
settlement also contained a covenant to settle after- 
acquired real or personal property ' upon the same trusts, 
and for the same intents and purposes, and subject to 
the same powers, provisoes, and agreements as were 
thereinbefore declared of the said sum of 10,000/., or as 
near thereto as the nature of the case would permit.' 
There were originally two trustees of this settlement, 
one of whom was since dead. 

Mrs. Gandy and her sister, Mrs. Garnett-Orme (whose 
marriage setUement, made in 1860, contained very simi- 
lar provisions), became entitled in 1879 to real estate 
as co-heiresses, which was subject to the covenants to 
settle after-acquired property, out which had not been 
assured to the trustees. As tenants for life they had 
since contracted to sell this real estate under the Settled 
Land Act, 1882; and the purchaser raised two objec- 
tions : (1) That the trustees had no power of sale over 
real estate under the settlements, and therefore were not 
trustees within the meaning of the Act (section 2, sub- 
section 8) ; and (2) that the sole trustee of Mrs. Gaudy's 
settlement could not in any case give a valid receipt for 
the purchase-money, having regard to section 39. 

This was a summons under the Vendors and Pur- 
chasers Act, 1874, to decide these points. 

WdUtenhcime for the vendors. 

HaTnUton Humphreys for the purchaser. 

Bacon, V.C, overruled both objections, and decided 
in favour of the vendors, but \vithout giving any costs. 



Chancery Dmsum. \ ^^ j^ ^^ j^^.^^ ^^ ^^ 

Great Eabthrit Railway Act, 
1882. 



Kay, J. 
Nov. 16. 



I 



Practice — Purchase-money in Court in respect of Lands 
taken from a Corporation — Payment out to Corpora- 
tion — Lands Clauses Consolidation Act, 1845, s, 69. 

This was a petition presented by the Carpenters' Com- 
pany for the payment out of Court of the sum of 4,060/., 
which had been paid in by the railway company under 
the provisions of the Lands Clauses Consolidation Act, 
1846, in respect of lands taken by them. The money 
stood to an account entitled ' Ex parte the Great Eastern 
Raili^ay Company. In the matter of the Great Eastern 
Railway Act, 1882, in respect of land belonging to the 
Carpenters' Company, a corporation without power of 
sale.' By section 69 of the Lands Clauses Act it is pro- 
vided that the purchase-money of land taken or pur- 
cbaeed from any corporation shall be paid into Courti 



and it is directed that the same may be paid out to ' any 

garty becoming absolutelv entitled to such money.' The 
Carpenters were absolutely entitled to the land at the 
time of the purchase, but they had no express power of 
sale. The question now rai£ed was whetner they came 
within the words ' becoming absolutely entitled.' 
Shebbsare for the Carpenters* Company. 
Stevenson Moore for the railway company. 
Kay, J., made an order for the payment out of the 
flind as prayed. 

Chancery Division A 

Kay, J. }-Ebdailb v, Payne. 

Nov. 12, 13, 28. J 

Tithes — Limitation of Action — Tithes in Kind — 37 lien. 
VI IL c. 12 — Non-payment for more than Thirty Years 
—2 ^' 3 fVm. IV, c. 100. 

This was an action by the owner of the tithes of the 
rectory of St. Botolph without Aldgate to recover tithes 
of certain of the rectory lands within the city of London 
and the liberties thereof. By the statute 37 Ueo. VIII. 
c. 12, a yearly money payment of 2«. 9d, in the pound 
was substituted for the tithes theretofore payable in the 
city of London and its liberties. There was no evidence 
that the payments which existed at the time of that 
statute were ever anything but money payments. It was 
admitted that no payment whatever had been made for 
tithe in respect of the lands in question for a period of 
far more than the thirty years mentioned in 2 & 3 \Vm. 
IV. c. 100. That Act in terms applies only to tithes in 
kind 'y and the question, therefore, was whether or not 
the yearly payments under 37 Hen. VIII. c. 12, were in 
the nature of tithes in kind so as to be within the pro- 
tection of the 2 & 3 Wm. IV. c. 100. 

Graham Hastings^ Q. (?., and Maclean for the plaintiff. 

W. Pearson, Q.C., and Sir A. Watson, Riyby, Q.a, 
and JoUiffe, and J, Henderson and A. H, Spokes for the 
defendants. 

Kay, J., held that the contention that the payments 
must be treated as tithes in kind ought to prevail, as 
the burden of showing that they were anything else 
rested upon the plaintiff, and had not been discharged. 
Action dismissed, with costs. 



Chancery DioisionA 

Kay, J. > in re Lttddy. Peabd v, Mobton. 

Nov. 24, Si8. J 

Will — Construction — Qift over — Direction to Convey to 
A. absolutely — Oift over on Death of A, leaving 
children. 

A testatrix, who died in 1876, by her will dated in 
1872, devised all her real and personal estate to trustees 
upon trust to pay debts and annuities, and ^ as to all the 
residue ... to convey, assign, or otherwise assure the 
same unto, and to the use oi,' her son, ^ his heirs, execu- 
tors, and assigns absolutely ; and if my said son shall 
marry, and shall die leaving children of such marriage 
who shall live to attain the age of twenty-one ^ears,' 
then to convey to such children, ' but if my said son 
shall die in my lifetime without leaving a child or chil- 
dren him surviving, then ' over. The son survived the 
testatrix and had children. The question was what 
interest he took under the will. 

Graham Hastings^ Q.C., and William King for the 
plaintiff. 
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W. Pearson, Q. C, and Nofthrfiore Lawrence for the 
defendaDts, the trustees; and infant children of the son. 

Eat, J., held that the words 'die leaving children' 
must be construed as referring to death in the lifetime 
of the testatrix, and that, therefore, the son having sur- 
vived her, became absolutely entitled. 



Smalley v. Smallet. 



Chancery Division. ] 
Kay, J. 

Nov. 29. J 

Will — Constnu^tton — Oift of ' all my Personal Property,* 
followed by Ermmei*ation of Particulars including Real 
Estate^ 

A testator, who died in 1881, by his will dated in 
1875, gave and devised to his wife ' all my personal 
property wherewith it has pleased God to bless me — that 
18, my freehold land and two cottages * (describing them), 
' and also my five leasehold houses ' (describing them), 
—for her life, and appointed his wife * sole executor of 
the same.' Subsequently to his decease the testator 
acquired other freenolds. He was also entitled to per- 
sonal property other than leasehold houses. 

Rawson for the plaintiff. 

Townsend for the defendant. 

Kay, J., held that all the real and personal property 
of the testator passed by the will, including the property 
subsequently acquired. The term * peraonal property ' 
was evidently not used by the testator in a technical 
sense, but was meant to include all property of every 
description. This general gift ought not to be cut down 
by the subsequent enumeration of particulars. See 
Kiny v. Georffe (46 Law J. Rep. Ohanc. 670 ; L. R. 
6 Chanc. Div. 627). 



Chancery Division, ] 

Ohttty, J. 

Nov. 30. 



In re The Grey's Brewbby Com- 
pany (LmrTED). 



• Perks v, Gillott. 



Chancery Division, 
Ohitiy, J. 
Nov. 24. J 

Taxation — Signature of Counsel — Rules of Supreme 
Court, 18tt3, Oider LXK, rule 62. 

Order LXV., rule 62, of the Rules of 1883, which pro- 
vides that no fee to counsel shall be allowed on taxation 
unless vouched by his signature, is not retrospective.- 

W, S, Owen was the counsel appearing. 



}. 



re Denhaic & Co. 



Company — Winding-up — Examinaticn by Official Liqtd" 
dator — Right of Creditors to attend — Companies Act, 
1862, «.115 ; General Orders, 1862, ruUs 60, Q2. 

Creditors in a winding-up whose debts have be«n 
allowed, cannot without special leave attend an examin- 
ation by the official liquiaator under section 116 of the 
Companies Act, 1862. Such examination is for the 
purposes of obtaining information to be used by the 
official liquidator in the winding-up. 

In re The Empire Assurance Corporation, 17 L. T. 
(k.b.) 488, discussed. 

Ince, Q.C., Romer, Q.C., Greenwood, Beddall, and 
Bramwell Davis for the parties. 



Chancery Division, 1 

Chitty, J. }■ Sawyer v. Sawyer. 
Dec. 3. J 

Practice — Contributitm between Trustees --Rules of 
Supreme Court, 1883, Order XVI., rule 66. 

The attention of the Court having been directed to 
Rules of Court, 1883, Order XVI., rule 66, thia case, 
noted above, p. 120, was ordered to be re-argued. 

Jolliffe, Langley, and McSwinney for the parties. 

Chitty, J., held that, having regard to the above 
order, the Court had power to give a direction for an in- 
quiry in what proportion co-trustees, who had been in 
an action for the execution of the trusts, held liable 
jointly and severally for a sum representing losses to the 
trust fund, should contribute to make g(K)d such gum. 
Butler V. Butler, 49 Law J. Rep. Chanc. 784 ; L.R. 14 
Ohanc. Div, 320, followed. 



Chancery Division, 

Chitty, J. 

Dec. 3. 



I 



In re The Maibstone ahd Ash- 
PORD Railway Compaby. In 
re The Bala ako FssTiirioQ 
Railway Cokpany. 



Chancery Division, 

^ Chitty, J. 

Nov. 26. 

Company — Director — Liability for Frauds of Co-Director 
— Dividends paid out of Capital — Misfeasance --' Com" 
panics Act, 1862, s, 166. 

Where by the articles of association of a company 
plenipotentiary powers, comprising the issue of balance 
sheets and reports, and in totidem verbis the supreme 
control of the whole management of the affairs of the 
company, were conferred upon a single director, and by 
the frauds of this director large sums out of capital were 
paid as dividends. Held, that an innocent director was 
not liable either in respect of the whole sum wrongfully 
paid or in respect of any portion of such sum which 
he himself had received, notwithstanding that he had 
been guilty of a degree of negligence. 

Davey, Q.C., Ince, Q.C, Macnaghten, Q*C., Romer, 
Q.C., BardsweU, BuU, A. Young, and W, Baher for the 
Parties. 



Practice — Proceedings in Chambers — Payment out of 
Court — Lands Clauses Consolidation Act, 1846 — Sums 
not exceeding 1,000/. — Petition on Summons — Rules 
of Court, ISSS^ Order L V., rule 2, subs, 2, 7. 

Rules of the Supreme Court, 1883, Order LV., rule 2, 
subsection 2, comprises applications for payment out of 
sums paid into Court under the Lands Clauses Consoli- 
dation Act, 1846; therefore, when such sums do not 
exceed 1,000/., such applications should be by summons 
in chambers, and not by petition. 

W, Leigh Pemberton and Medd for the parties. 

Chitty, J., with reference to the above decision, 
stated that in consequence of the case of In^re Caltons 
Will (ante, p. 121), he had spoken to Pearson, J., upon 
the present point, and had been informed by that learned 
judge that the order was made on the petition in that 
case without much discussion, and under the miscon- 
ception that he was following a decision of Kay, J. 
The case, however, had been ordered to be placed on 




such cases should now be by summons in chamber8| and 
not by petition. 
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Chancery DivisianA 

NoBTH, J. >Fabbab V, Lacet. 
Nov. 22. J 

Mortgage — S<de — Negligenee-^Depoiit, 

This was an action to foreclose leasehold manafactur- 
ing property. 

It had been put up for sale by auction and knocked down 
to a person not known to the auctioneer, from whom the 
auctioneer accepted a cheque for 1,000/. in payment of 
the deposit The purchaser tamed out to be a man of 
straw, the cheque was dishonoared, and the sale went 
oiF. The defendants in the action objected to the plaintiff 
adding the costs of the abortive sale to his security. 

Barber J Q.C, and F. Lemin for the plaintiff. 

E. B, Cooper, C Maclareny and Fossett Lock for the 
defendants. 

NoBiH^ J., held that the plaintiff had been guilty of 
no ne^ligence^ and allowed the costs of the abortive sale 
in taking the account. 



^^fl^^T'^U^ re RiOHABDB. Williams r. 



Nov. 21. 






Gowm. 



Wm — CoTutruction^Absolute QiftfoUowed by 
Restrictive Words, 

The testator in this case gave certain property abso- 
lutely to A., and in a later part of the will again referred 
to the same property, and settled it on A.'s children 
after her death. A. having died without children, the 
question arose whether her representatives were or were 
not entitled to the property by virtue of the original 
absolute gill to A., and the failure of the subsequent 
gift to the children. 

Cookson, Q,C,f Fveritt, Q,C., and WoUtenholme, 
Cozens Hardy, Q,C,, and. Buckiey, and Creed appeared 
for the parties. 

Pbabson, J., sfdd that where there is in a will an 
absolute gift of property to A., followed by words modi- 
fying for his benefit the mode of enjoyment by him of 
the property, and circumstances arise which prevent the 
possibility of giving efiect to those modifications^ the 
absolute gift remains and A. takes the property free 
from the modifications ; but where there is an aMolute 
gift to A., followed b^ words cutting it down and giving 
a benefit to B.| and circumstances arise which prevent 
the possibility of giving effect to the gift to B., the abso- 
lute gift to A. does not remain, but he takes the property 
for Buch an interest only as is left to him by the restric- 
tive words ; and he held that the case before him feU 
within the last chiss of cases, and that A.'s interest 
having been cut down to a life interest for the benefit of 
her children, her personal representatives took no in- 
terest in the property upon her death without leaving 
children. 

Chancsry Division, 1 

Pbabson, J. \ Nhlsok V, PASTOBIirO. 
Nov. 28. J 

Practice-^RuUs o/1883, Order IX., rule 6 ; Order XIL, 
rule 16; Order LXX,, rtOe l^Writ^Service out 
of Jurisdiction — Substituted Service— Appearance by 
Firm, 

The plaintiff in this action served the writ upon the 
principal defendants, Pastorino & Oo., by serving it upon 
a psnon who was not one of the partners in the firm, 



nor a person having the control or management of the 
partnership business at the principal place where it was 
carried On, but who held a power of attorney from an 
earlier firm, which had been dissolved by the death of 
one of the partners, and had been replaced by Pastorido 
& Co., consisting of all the partners in the former firm, 
except the one who had died. The firm entered a con- 
ditional appearance in the firm's name, and moved to 
discharge the service of the writ, as having been 
irreguU^, under Order IX., rule 6. The plaintiff sub- 
mitted that the service was good ; but, if not, then that, 
under Order LXX., rule 1, the slip was not fatal, but 
that leave should be given for suDstituted service, the 
defendants being out of the jurisdiction ; and, further, 
that the defendants, not having appeared rightly under 
Order XII., rule 15, they could not be heard to object 
to the service. The defendant firm offered by their 
counsel to undertake to appear in the names of the indi- 
vidual partners. 

Qlasse, Q,C,, and Northmore Latorence for Pastorino 
&Co. 

S, Brice {Cozens Hardy, Q.C, with him) for ths 
plaintiff. 

PfiiBsoN, J., said that Pastorino & Oo. had appeared 
irregularly, but that the irregularity had been caused by 
the undertaking offered, and that they were, therefore, 
in a position to move. Then, as to the service of the 
writ, that had not been served upon a partner, within 
Order IX., rule 6 ; nor, even assuming that it had been 
served at the principal place of business of the firm, which 
was not clear, had it been served upon a person having 
the control or management there, within the same rule, 
for it had been served upon a person who had no 
power to act for the new firm, but onl^r for the old one. 
The defendants, though out of the jurisdiction, were 
perfectly accessible, and the proper course was to obtain 
leave to serve them out of the jurisdiction, and he could, 
therefore, give no leave for substituted service, which 
could only be allowed where the defendant was not 
easily accessible. The service must be discharged, with 
costs. 



• Rolls v. Miller. 



Chancery Division. 
Pearson, J. 
Nov. 23. J 

Covenant in Lease — Not to carry on ' Trade or Business ' 
— Meaning of Word * Business* — Charitable Institu- 
tion — No Pro/Us made. 

The lessee for twenty years, from 1826, of No. 13 The 
Paragon, New Kent Road, under a lease which contained 
a lessee's covenant not to permit to be carried on upon 
the premises ' any trade or business of any descriptioil 
whatsoever' without the lessor's written consent, sublet 
the house for twenty-one years to the trustees of the 
* Homes for Working Girls in London,' and the latter 
proceeded to prepare the 'house for the purposes of one 
of their Homes. The Homes were carriea on for the pur- 
purpose of providing homes for working girls who had 
no homes of their own available, and though fixed 
charges were made for rent of rooms and meals, these 
charges were insufficient to meet the expenses, the defi- 
ciency being made up by subscriptions. 

The lessor moved for an injunction to restrain the 
lessee and sub-lessees from using the house as one of the 
Homes, or otherwise using it in breach of the covenant 
in the lease. 
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Cozens Hardy, Q.C, and Butcher for the plaintiff. 

Oswald and m^CuUagh for the lessee. 

W. W. Karslake, Q.C., and mrreU for the sub-leesees. 

Pbabson, J.y said that the question was whether the 
sub-lessees were carrying on a ' business/ because, if that 
were the case, it would be immaterial whether it was 
carried on for a profit or not. The word was larger 
than * trade/ and was intended to include 'occupations 
not covered by that word. The carrying on the work 
of the charity was a work in which people sedulously 
occupied themselveSy which might be an ordinaiy basi- 
ness, and would be an ordinary business if carried on by 
an individual for profit. A business was a business 
whether it was carried on for profit or for charitable 
purposes only, and the defendants were therefore acting 
m oreach of the covenant, and must be restrained by 
injunction. 



^, J. y 

\0. J 



In re RiviBBii & Oo.'s Tbadb- 



HABK. 



Chancery Divmon.' 
Pearson, , 
Nov. 30. 

Trade-marks Registration Act, 1875, s, 6--Rectification 
of Register — No User or Intended User of Mark in 
England — * Persons aggrieved J 

Motion to rectify the register of trade-marks by strik- 
iug out the name of Riviere & Co., and inserting the 
name of McDowell & Go. as proprietors of a trade-mark 
renstered in the former name. 

Riviere & Oo. were brandy merchants of Cognac in 
France, and London, and M'Dowell & Co. were wine 
and spirit merchants of Madras, and the ground of the 
application was that Riviere & Co. had fraudulently 
registered as theirs a trade-mark which belonged to 
McDowell & Co., and of which they had undertaken to 
obtain the registration on behalf of the latter. The 
facts were not gone into. 

Willis Bund for the motion. 

Cozens Hardy, Q.C. (Bradford with him), for Riviere 
& Co., took the preliminary objection that, inasmuch as 
the applicants had not stated that they had used, or ever 
intended to use, the trade-mark in question in England, 
they were not * persons aggrieved ' within section 6 of 
the Trade-marks Registration Act, 1875. 

Stirling appeared for the registrw of trade-marks. 

PsARsoi7, J., said that the objection must prevail. 
The Trade-marks Registration Acts were not passed for 
the benefit of persons who did not trade or intend to 
trade in England ; and as the applicants only carried on 
business in India, and were not even intending to do so 
in England, they were not persons aggrieved, and the 
application must fail because the appUcants were not 
j^rsons who had a right to make it. 



date of the injury as required b^ section 7. The County 
Court judge was of opinion, in the terms of the last 
paragraph of section 7, that the defendants were not 
prejudiced in their defence by the omission of the date^ 
as that fact had been communicated to them by letter. 
He, however, held the notice insufficient on the authorify 
of Keen v. The MiUwall Dock Company, 51 Law J. Rep. 
Q.B. 277 J L.R. 8 Q.B. Div. 482. 

B, Muir for the defendants. 

Foley for the plaintiff. 

The CouBT (LoBD CoLERiDGE,L.C. J.,and Mathxw, J.) 
held that the omission of the date was a 'defect or in- 
accuracy' within section 7, and was covered by the 
finding of the County Court judge. 

Appeal allowed. 



Queen^s Bench Division, \ OabTeb v. Dbtbdalb aitd 
Nov. 30. J Othebs. 

Employers' Liability Act, 1880 (43 ^J- 44 Vict. c. 42), 
s, 7 — Notice of Injury — Omission of Date^^ Defect 
or Inaccuracy '—Defendant not prejudiced. 

Motion on appeal from a County Court judge in an 
action under the Employers' liability Act, 1880. The 
notice of bjury given under section 4 did not state the 



Lekbebs V, AmoEfisoKf 



Queen*s Bench Division, \ 
Nov. 26. Dec. 1. J 

Practice — Writ, Service of, out of the Jurisdiction^^ 
Action for Breach of Contract — Defendant Domiciled 
tn Scotland or Ireland — Order XL, rules 1 (e) 4md 2. 

This was an application to the judge at chambers, and 
referred by him to the Court, made under Order XII., 
rule 30, by the defendant, who was domiciled in Scot- 
land, to set aside the service out of the jurisdiction upon 
him in that country of a writ in an action for breach of 
contract within the jurisdiction. Leave had been 
granted on an ex parte application, supported by affidavit 
according to the practice under the Rules of 1875, and 
tiie question was, whether such leave could be granted 
under the provisions of the new Rules, Order XI. 

Finlay, Q.C, and Nicoll for the defendant. 

Goreil Barnes for the plaintiff. 

Cur, ndv, vuU. 

December 1.— The Coitkt (Gbov», J., and Htjddlb- 
STOir, B.) set aside the service, holding that the words 
' unless the defendant is domiciled or oroinarily resident 
in Scotland or Ireland ' occurring in Order XI., rrde 1 {e), 
have taken away the power to allow such service out of 
the jurisdiction in action for breach of contract where 
the person sought to be served comes within that de- 
scription; 



Queen*s Bench 
Dec, 



ch Division, I'^^J'^'^^^ Sn™^"^? 

• *• I Davies. 

Practice — Remitted Action — Trial by Judge without Jury 
—19 * 20 Vict, c. 108, s. 20— Order XXXIX., 
rule 1. 

Motion for a new trial in an action remitted to the 
County Court, under J 9 & 20 Vict. c. 108,8. 26, and 
tried b^ the County Court judge without a jury. The 
preliminary objection was t^^en that under Order 
XXXIX., rule 1, of the Rules of the Supreme Court, 
1883, the application ought to be to the Court of Appeal. 

Cruikehank for the plaintiffs. 

A, Cross for the defendant. 

The CoTTBT (Day, J» and Smith, J.) held that the 
practice as settled by London v. Rojey, 47 Law J. Rep. 
Q.B. 16, and Davis v. Godbehere, 48 Law J. Rep. Exch. 
440, is unaffected by the alteration in the wording of the 
new Rules, 
J Objection overruled. 
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COURT OF APPEAL. 



Court of Appeal, "^ 
Bhett, M.R. 

BA6GALLAT,L.J 

ConoK, L.J. 

Ltndlby, L.J. 

BowBy, L, J. 

Fey, L.J. 

Dec. 8. 



' Be Habdwick. 



Appeal^Jurisdtcfion of Cmrt— Order of High Court 
striking Solicitor off" the B6ll%— Criminal Cause or 
Matter^Judicature Act, 1873 (30 ^ 37 Vict. c. 66), 
«.47. 

Appeal by a solicitor from an order of the Queen's 
Bench Division, striking bim off the rolls. 

Wills, Q.C., and HoUatns, for the Incorporated Law 
Society, took the preliminary objection that l^e appeal 
was from a judge in a criminal cause or matter, and 
therefore that by section 47 of the Judicature Act, 1873, 
no appeal lay. 

Powell, Q.C., and A. Poxvell, for the solicitor, were not 
called on. 
VOL. XVII r. 



Their Lobbshifs held that the order was made by the 
Queen's Bench Division in the exercise of its disciplinary 
jurisdiction over one of its officers, and not in a criminal 
cause or matter, and therefore that the order could be 
the subject of an appeal. The appeal was then heard, 
and dismissed. 



►Cabtebv. Whitb. 



Court of AppeaL " 
Cotton, L. J. 

LlNDLBT, L.J. 

Fbt, L. J. 
Dec. 8, 10, 11. , 

Bill of Exchange — Acceptance in Blank — Filling in Naine 
of Drawer — Death of Acceptor — Authority to com- 
plete. 

The plaintiff was the trustee in bankruptcy of Noble, 
who in November, 1874, deposited certain securities with 
Sir Thomas White as a collateral security for a debt 
owinff from Randle to White, in re8|>ect of which 
Randie had signed and delivered to White two accept- 
ances, complete in form, with the exception of the 
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drawer's name. Eandle died in 1875. The acceptances 
were never filled in with the drawer's name, and they 
were never presented for payment The plaintiff claimed 
to be relieved from his suretyship by reason of White 
having neglected to perfect the bills of exhange. 

Mr. Justice Kay held (51 Law J. Rep. Chanc. 465 ; 
L. R. 20 Chanc. Div. 225) that a person to whom an 
acceptance blank as to drawer's name is delivered for 
value, can complete the bill by filling in his own name 
as drawer, even after the acceptor's death, and dismissed 
the action, so far as it sought relief from the suretyship, 
with costs. 

The plaintiff appealed from this decision. 

Siggim, Q. C, and Bradford in support of the appeal. 

^*ff^9 Q'C, and Shebbeare, for the respondents, were 
not called upon. 

Their Lordships dismissed the appeal, with costs. 



Ite E5I6HT. Knight v. Garditer. 



Court of Appeal, 
Cotton, L.J. 

LiNDLBT, K J. 

Fry, L. J. 
Dec. 12. 

Ib'actice — Affidavit Euidmce — Notice to Cross-examine — 
Costa of Production of Witness—lfules of Court, 1875, 
Order XXXVIII., rule 4 

This was an appeal from a decision of Bacon, V.C, 
reported ante p.. 100, where he held that Order 
XXXVIII., rule 4, of the Rules of Court, 1876, applied 
to all proceedings, whether at the trial of the action or 
elsewhere. 

Methoid and E, Jennings for the appellants. 

Marten, Q,C., and Stephens for the respondents. 

Their Lordships reversed the decision of the Vice- 
Chancellor, holding that Order XXXVIIL, rule 4, only 
applied to the production of deponents before the Court 
at the trial of the action, when there had been an agree- 
ment that the evidence should be taken by affidavit. 



HIGH COURT OF JUSTICE. 



^XrX^'r'""! ^^ Madgwick. Ex parte The Did- 
Dec! 8 J ^^^ Railway Cokpany. 

I^'actice — Payment out of Court — Lands Clauses Act,^ 
1845 — Sum not exceeding l,000i. — Petition or Sum- 
tnons—Ruhs of Court, 1883, Order LV,, rules 2, 7. 

This WAS a summons for payment out of a sum less 
than 1,000/., where the chief clerk had doubted whether, 
as payment out was not provided for by Order LV., 
* rule 2, subs. 7, the application ought not to be by peti- 
tion. 
Herbert Lake for the summons. 

Bacon, V.C, said subsection 2 vtss intended to include 
all applications where the fund was less than 1,000/. not 
otherwise specially provided for in the subsequent sub- 
sections of Order LV., rule 2, and accordingly made the 
order on summons, and directed the summons to be 
sealed by the company. 



} 



Chancery Division, 

Bacon, V.C. \'Re Branbram. 
Dec. 8. 

Practice — Proceedings in Chambers — Payment out of 
Court — Lands Clauses Consolidation Act, 1845 — Sum 
exceeding 1,000/. — Petition on Summons — Eules of 
Court, 1888, Order LV,, rules 1, 7. 

This was a summons for the payment out of Cooii of 
a sum of 1,666/. 13«. 4d, Consols, part of a larger sum 
of Consols prodttC4^ from moneys paid in by the Metro- 
politan Board of Works under the Lands Clauses Act in 
1865, and which by an order made on petition on Feb- 
ruary 22, 1866, had been carried over to a separate 
account, 'the account of the contingent annuities of 
C. S. £. and L. Brandram, under the will of Thoma» 
Brandram, deceased,' to provide for four life annuities of 
60/. each. On the death of one of the anniutants, a 

Sortion of this sum had, by an order made on petition, 
ated March 26, 1870, been paid out to the pres<Dt 
applicants. Another annuitant had recently died, and 
the question was now raised, having regard to Re Calton'M 
WiU, L. J. Notes of Cases, Nov. 24, p. 121, and Re The 
Maidstone and Ashford Railtoay Cotnpany, L. J. Notes 
of Cases^ Dec. 8, p. 134, whether the application should 
be liiade by petition or sumnCions. 
Millar, Q.C,, for the summons. 
F. Poionall for the Board of Works. 

Bacon, V.C, held that the rights of the parties having 
been already declared by the previous orders on petition, 
the case depended only on proof of the death of the 
annuitant, and was therefore airectly within Order LV., 
rule 2, subs. 1, which was in no way controlled or modi- 
fied by subsection 7. The application was rightly made 
by summons. 



Chancery Division, 1 

Pearson, J. > Tillbtt v. Nixon. 
Dec. 7. J 

Mortgage — Foreclosure Action — Receiver — Judicature 
Act, 1873, s. 25, subs. 8— Conveyancing Act, 1881, 
s. 19, subs. 1 (3). 

In a foreclosure action, in which the plaintiff was the 
first mortgagee of freehold hereditaments and had the legal 
estate vested in him, and the defendants were the mort- 
gagor and a second mortgagee, the plaintiff moved for a 
receiver of the rents and profits or the mortgaged pro- 
perty on the authority of Judicature Act, 1873, s. 25, 
subs. 8, and the cases of Pease v. Fletcher, 45 Law J. 
Rep. Chanc. 265 ; L. R. 1 Chanc. Div. 27a, and Truman 
V. Redgrave, 50 Law J. Rep. Chanc. 830; L. R. 18 
Chanc. Div. 547. The second mortgagee consented to 
the appointment; but the mortgagor opposed it, eon- 
tending that, if a receiver was necessary, the mortgagee 
ought himself to appoint one under the Conveyancing 
Act, 1881, s. 19, subs. 1 (3), and thus save the estate 
the cost of applying to the Court. 

E. T. Holland for the first mortgagee. 

St, John Clerks for the mortgagor. 

DMs for the second mortgagee. 

PxASSON, J., said that one of the objects of section 25, 
subsection 8, of the Judicature Acty 1873, was to give a 
mortgagee of freeholds, in whom the legal estate in 
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mortgaged property was yeeted^ a right to haye a re- 
oeirer appointed by the Court, and that the power to do 
so waa not taken away by section 19 of toe Oonvey- 
andng Act. The appointment would be made, and any 
aneetion as to the costs of the application would be 
aealt with by the taxing master. 



Chancery Divmon. 1 

Pbahsoit, J. \ ANOir, 
Dec. 10. J 

Practice — Rules of the Supreme Court, 1883, Order 
LV,, rule 2, subs, 2 — Application for Payment out of 
Court — Sum not exceeding IflOOl. — The Lands Clauses 
Consolidation Act, 1845-riVi^ton or Summons, 

An application had been made, by summons at cham- 
bers, for p^ment out of a sum of 700/. paid into Court 
under the Lands Clauses Act, 1845, and referred by the 
chief clerk to the judge. 

Pearson, J., said that, as Chitty, J., in Be Maidstone 
Jtailway Company, L. J. Notes of Cases, p. 134, L. R. 
W. N., 204, had held that in such a case the application 
should be made by summons, he should direct nis chief 
clerks, for the future, to allow these applications to be 
made by summons at chambers. The extra costs of a 
petition would, therefore, not be allowed. 



uptcy.l 
10. J 



Pe HEiirrz. jEr parte Hbintz. 



Sankru^ 

Bacow, 

Dec, 

Liquidation by Arrangement — Close of Liquidation — 
Discharge of Debtor — After-acquii'ed Property — Bank- 
ruptcy Act, 1869, ss, 20 and 28^Bankruptcy Pules, 
1870, Pule 112. 

Appeal from the Liverpool County Court. 

The debtor filed his petition in September, 1881, 
under which the creditor agreed to a scheme of airang& 
ment under section 28. 

On October 19, 1881, at a general meeting of the cre- 
ditors, the following resolutions were passed : — 

1. That an offer to pay a composition of 2«. in the 
pound secured and payable in three months from the 
date of the meeting be accepted by the trustee. 

2. That the composition be secured to the satisfaction 
of the trustee. 

3. That on the trustee certifying that he is satisfied 
with the security, the debtor be allowed his discharge. 

4. That the liquidation be dosed on the trustee certi- 
fying that the composition has been paid ; and 

5. That the trustee be thereupon released. 

On October 26, the trustee stated that he was satisfied 
with the security, and the resolutions were thereupon 
duly confirmed by the Court. 

The debtor, however, did not apply for his discharge. 
The composition was not paid, and the sureties had to 
be sued ; and, by this means, ls» in the pound was pro- 
vided for the crediton. 



In March last, the debtor became entitled, under the 
will of his brother, to property worth about 2,300/. 
Since the death of lus brother, the debtor had paid the 
remainder of the composition, which had been accepted 
by all the creditors. 

On May 30, the debtor applied for his discharge, 
which was refused. 

Doubts having arisen as to whether or not the debtor's 
after-acquired property vested in the trustee, applica- 
tion was made under section 20 and rule 112 to the 
Court for directions ; and, on August 24, the .County 
Court judge decided that the after-acquired property 
passed to the trustee for the benefit of the creditors. 

The debtor appealed. 

Walton for the appellant. 

Crump and Dodd for the trustee. 

The Chcbf Judgb held that, the bargain between the 
debtor and his creditors contained in the resolutions of 
October 19, 1881, must be carried out in its entirety ; 
that, the debtor havinj^ failed to pay the composition, 
was not entitied to his discharge; and, consequentiy, 
that the after-acquired property must be applied in the 
first instance in payment of 20«. in the pound to the 
creditors. The appeal would be, therefore, dismissed ; 
but without costs. 



Bankruptcy, I 

Bacow, O.J. \ Pe NiCHOLSow. 
Dec. 10. J 



Ex parte Quiirir. 



Solicitor" s Lien — Title Deeds held for Mortgagor and 
Mortgagee — Bankruptcy of Mortgagor — Costs due 
from Mortgagor — Sale of Equity of Pedemption by 
Trustee, 

Appeal from the Liverpool County Court. 

Nicholson had deposited the title deeds of two free- 
hold houses of his with his solicitors, Messrs. Quinn & 
Son, for safe custody. In March, 18iBl, Nicholson re- 
quested Messrs. Quinn to obtain for him an advance on 
this property, which they did from another client of 
theirs, a Mr. 6. The mortgage was completed on. 
March 4, 1881, when all charges in connection with the 
transaction were paid by Nicholson. Messrs. Quinn 
continued to hold the deeds for the mortgagee. Mr. G. 
Nicholson subsequently became further indebted to 
Messrs. Quinn for professional services. Nicholson 
afterwarls presented a petition for liquidation, under 
which a trustee was appointed. The trustee sold the 
equity of redemption in the two freehold houses, and 
Messrs. Quinn claimed to have a lien on the title deeds 
of these houses as against the trustee. On November 2 
last the County Court judge made an order declaring 
that Messrs. Quinn & Son had no lien as against 
the trustee, and directing the proceeds of sale of the 
equity of redemption to bs paid to the trustee. 

Messrs. Quinn appealed. 

MuUioUand, for the appellant, relied on In re 
Messenger, ex parte Calvert, 45 Law J. Rep. Bankr. 134 ; 
3 Chanc. Div. 317. 

Crump for the trustee. 

The Chief Judge held that the deeds weire the abso- 
late property of the mortgagee, that the solicitor was not 
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entitled to any lien on them for costs due from the I The Coubt (Day, J., and Sictth, J.) held that the 
mortgagor, ana that they must he delivered up to the ' association was not formed after the commencement of 
trustee. i the Act, within section 4 of the Companies Act, 1862, 

' Appeal dismissed, tcith costs, \ and was therefore legal 

Appeal dismiued. 



Qiteen^s Bench Division, 1 «„ . „ 
Dec. 10. P"*'^ 



V. SixMoyDs. 



Company— Companies Act, 1862 (25 S^ 20 V^t, c. 80), 
s, ^^-Association ^formed after the Commencement of 
the Act: 

Case stated on appeal from the County Court of Bir- 
mingham in an action hrought on a promissory note 
made by the defendant in favour of the plaintiff. It ap- i 
. peared that the plaintiff was a trustee of a mutual loan ! 
society, which had advanced money to the defendant and 
taken tiie note to secure it The society consisted of 
more than twenty persons, and was instituted in 1861, , 
hut had new members from time to time down to the ! 
present* It was not registered or incorporated. The | 
Coiinty Court judge gave judgment for the plaintiff. i 

Nathan^ for the appellant, argued that the association 
was illegal, and the action unmainteinable. 

Jelf, Q,C, and Hugo Jones were not called on. I 



Queen's Bench Division. 
Dec. 10. 



Rbgin A V, The Judge of the 
CiTT OP London Court. 



County Courts— Admu-alty Junsdiction'-S2 ($• 33 Vict, 
c, 61, s. 2— < The Carriage of Goods in any Sh^J 

Rule to the judge of the City of London Court to 
hear an admiralty action hrought by a passenger on 
board the ship, who sued for the loss of his luggage. 

O. Barnes showed cause, and submitted that the action 
was not brought on ' a claim arising out of an agree- 
ment made in relation to the carriage of goods in any 
ship ' within 32 & 33 Vict. c. 61, s. 2. 

E, Pollock, for the plaintiff, supported the rule. 

The CoiTBi (Day, J., and Smith, J.) decided that the 
agreement to carry the luggage was incidental to the 
agreement to carry the passenger, and was not an agree- 
ment to carry goods. 

Bule discharged. 
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COURT OF APPEAL. 

Court of Appeal, 
Cotton, L.J. 

LiKDLET, L.J. \ Ex parte Merriman. In re Stenson. 
Fry, L. J. 
Dec. 7. 

Bankruptcy — Proof — Application by one Creditor to -Er- 
pwnge. Proof of Another — ' Locus standi '— Bankmptcy 
Act, 1860, #. 20— Bankruptcy Rules, 1870, rules 07-74. 

In this case the trustee had admitted the proof of N., 
a creditor. M., another creditor, who had also proved, 
made ail application to the Court to remove the trustee 
on the ground that he had improperly and corruptly ad- 
mitted N.*8 proof. He also applied separately for an 
order expunging N.'s proof. The trustee was not 
served with notice of the second application. The 
registrar refused both applications, and M. appealed 
against the refusal of the second. 

TF. WiUis, Q.C., and Yate Lee for the appellant. 

'Sidney Woolf for the respondent, took the objection 
that a creditor has no locus standi to apply to have the 
proof of another creditor, which has been admitted by 
the trustee, expunged. He also contended that the 
creditor should have applied under section 20 of the 
Bankruptcy Act, 1869, giving notice to the trustee to 
order him to show cause why his decision should not bo 
reversed, or to nsk to have the trustee removed. 

Cooper Willis f Q.C., for the trustee. 

Their Lordships overruled the objection. They 
were of opinion that a creditor who has proved his 
debt is entitled to apply to expunge the proof of another 
creditor, which has been admitted by the trustee, even 
although a previous application made by him to remove 

VOL. XVI IT. 



the trustee on the ground that the proof which he seeks 
to expunge was improperly and corruptly admitted, has 
been dismissed by tlie Court. 



Armour v. Walker. 



Cout*t of Appeal, ' 
Cotton, L. J. 

LiNDLET, L.J, 

Fry, L. J. 
Dec. 12. 

Practice^ Commission to take Evidence Ahroad^piain- 

tiff's^ own Evidence taken by Commission — Rules of 

Court, 1883, Order XXXVIL, rules 5, 6. * 

The plaintiffs vrore a firm of merchants carrying on 

business in New York. The defendants, who resided iu 

this country, were executors of a deceased partner in the 

plaintiffs* firm. It was sought to make them liable for 

about 75,000^. The defendants, whilst admitting that 

their testator was a ' special partner,' denied that he was 

a partner in the transaction in question. 

Ohittt, J., granted a commission for the examination 
of the plaintiffs, certain American lawyers (who were to 
be examined as to American lawj, and other persons not 
named in the commission. 
The defendants appealed. 

Macnaghten, Q.C, and H, Fellowes for the appeal. 
A, R, Kirby for the plaintiff. 

Their Lordships dismissed the appeal. If there was 
no special reason for requiring the plaintiffs to face the 
jury in person, there was no reason why their evidence 
should not be taken by commission. The plaintiffs in 
the ' resent case were New York merchants ; there ap- 
peared to be no special reason for bringing them to this 
country, and it seemed that the case would turn chiefly 
upon questions of American law. 

L L 
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Grant v, Eastow. 



Court of Appeal, 

Bbeit, M.R. 
B^eGALLAT, L.J. 

BowisN, L.J, 
Dec. 12. 

Practice — Action on Foreign Judgment—Debt arising 
out of Contract— Order IIL, rule G— Leave to Sijn 
Judgment — Order XIV, 

Appeal from the Divisional Court. 

In an action on a forei^ judgment, leave web given 
Ly a master to the plaintitf to sign judgment for the 
amount claimed. The decision 'of the master was affirmed 
hy Butt, J., at chambers, and subsequently by the Divi- 
sional Court (Qrovr, J., and Mathew, J.). 

The defendant appealed. 

Holland for the defendant. 

Petherawy Q.C., and Henry y for the plaintiff, were not 
called upon. 

Their Lordships dismissed the appeaJ, being of 
opinion that ao action on a. foreign judgment was an 
action of debt arising out of a contract within the mean- 
ing of Order IIL, rule G, in which leave might be given 
to the plaioliff* under Order XIV. to sign final judgment 
for the amount claimed. 



> In re Lacet & So58. 



Court of Appeal. 
Cotton, L j. 
LiNDLKT, L.J. 

Fry, L.J. 
Dec. 12. 

Solicitor — Costs —Taxatum — Solicitors* Remuneration Act, 
1881— Genera/ Order under the Remuneration Act, 

An agreement for a lease entered into in December, 
1881, contained a provision that the lessee should have 
theontionof purchasing within five years the two plots 
leased at the respective prices of 1,125/. and 1,237/. ; the 
costs of the vendor including the abstract of title to be 
borne by the purchaser. The lessee gave notice of his 
option to purchase in December, 1882 ; and the time for 
completion was March 25, 1883. The general order under 
the Solicitors Remuneration Act, came into operation on 
January 1, 1883. The purchaser gave notice that he 
required no abstract, but was content to assume title. 
His solicitors prepared draft conveyance and attended 
completion ; the purchase, at the wish of the purchaser, 
being completed on February 16, 1883. The vendor's 
solicitors charged to purchaser IG/. 10«. and 17/. 10«. for 
costs under schedule 1 of the new scale. The purchaser 
objected. But as vendor's solicitors would not complete 
without payment of costs he paid them ; and in October, 
1883, took out a summons for taxation of the solicitors' 
bill. 

Bacoit, V.O. ordered taxation on old scale. 

The solicitors appealed. 

Millar y Q,C,, and Rtts/i for appellants. 

T. Brett, contra. 

Their Lordships held that there bad been no pressure 
or special circumstances to entitle the purchaser to have 
taxation of a paid bill. But they expressed their opinion 
that the bill, if taxable, would have been taxed under 
the new remuneration order; and, further, that the 
charges made were excessive and exorbitant, and that if 
the bill could, bs taxed the charges made under 
schedule 1 for deducing title ought to be disallowed. 



No title had been deduced, and the rules did sot 
authorise the charges mentioned in the scale if the work 
was not actually done. 



Lord Salisrttrt r. 

NUQBNT. 



Grbville- 



Court of Appeal, 
Cotton, L.J. 

LiffDLBT, L.J. 

Fry, L. J. 
Dec. 12. 

Practice — Probate— Allegation of Undue Iitfluence — 
Particulars— Rules of Omrt, 1883, Order XIX,, 
rules 6, 7. 

This was a probate action. 

The defendants opposed probate and alleged undue 
influence. The statement of defence was delivered on 
October 23, the day before the new Rules came into 
operation. An intervener in the suit applied for particu- 
lars of the undue influence. 

FlANNEsr, J., made an order for the disclosure of the 
names of the persons alleged to have exercised the 
uudue influence, but declined to order any further 
particulars. 

The intervener appealed. 

Sir H, Qiffoi'dj Q.C,, and Rayford for the appellant. 

Keogh, contrth 

Their Lordships dismissed the appeal, holding that 
according to the practice of the Probate and Divorce 
Division an order for particulars must be confined to the 
names of the persons, and could not be extended to acts 
or details of undue influence. 



. In re Griffith, Jo2ie< & Co. 



Cirurt of Appeal, 
Cotton, L.J. 
LiNDLET, L.J. 

Fry, L.J. 
Dec. 12. 

Solicitor — Costs— Payment of Bill — Taxation — Pressure 
—Solicitors Act, 1843 (C * 7 Vict. c. 73), ss, 33, 41. 

A foreclosure action was brought by a mortgagee 
against his mortgagor, and foreclosure judgment was 
obtained. Before the foreclosure was made aosolute the 
defendant offered to pay whatever the plain tiff* considered 
due for principal, interest, and costs, so as to put an end 
to the action at once. The plaintiff named the sum of 
263/. This sum was paid by the defendant to Messrs. 
Qriffith, Jones & Co., the plaintiff'^s solicitor, and in the 
receipt pven Gil. 78, 8d, was stated to be for costs. 

On the application of the defendant, Kay, J., made 
an order for the delivery and taxation of the solicitors' 
bill of costs. 

The solicitors appealed. 

Bosanquety Q.C. (C H, Turner with him), for the 
appellants. 

Rigby, Q, C, and J. M, Chapmariy for the mortgagor, 
contended that although the solicitors' costs had been 
paid, the fact that the mortgagor was obliged to pay 
them amounted to pressure which was a special circum- 
stance bringing the case within section 41 of the 
Solicitors Act, 1843. 

Their Lordships, however, allowed the appeal, being 
of opinion that the 263/. was a lump sum paid for the 
compromise of the action, and that there were no special 
circumstances entitling the mortgagor to tax the costs 
which had been paid. 
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Scarlett v, Hanson. 



Court of Appeal, ' 

Brett, M.R. 
Baqgai.lat,L.J. 

BOWEN, L.J. 
Dec. 13. 

Judgment Creditor — BiU of Sale^lnterpleadei' — Duty of 
Sheriff— Equitable Interest —Common Law Procedure 
^ety 1860 (23 ^ 24 Vict, c. ]26), 8. 13. 

Appeal from the judgment of Manistt, J., at the trial 
without a jurj. 

The pJaintiif, a judgment creditor, delivered a writ of 
^. fa, to the defendant, the sheriff. The sheriHT seized 
under it ; but, on learning that a third person had a bill 
of sale over the goods seized, he withdrew, did not inter- 
plead, and returned nulla bona. The judgment debtor 
went into liquidation, when it proved that the goods 
in question exceeded in value the amount for which the 
bill of sale was given as security. 

In an action for damages, Manisty, J., gave judgment 
for the defendant. 

The plaintiii' appealed. 

Ji. V, Williams for the appellant. 

Cock and f, Scottj for the defendant, were not 
called on. 

Their Lobdships dismissed the appeal, holding, that 
the Common Law Procedure Act, 18G0, imposed no new 
duty on the sheriff, and that he was not thereby em- 
powered to seize such an equitable interest as that which 
alone belonged to the judgment debtor.. 



Ex parte Lancaster. In re 

MAR9DEN. 



CouH of Appeal. 

Cotton, L. J. 

LlNDLEY, L.J. 

Frt, L.J. 

Dec. 14. 

Fraudulent Preference — Non-appearance to Writ — Jadg^ 
ment in Default — Elegit — Suffering Judicial Proceed- 
ing—Bankruptcy Act, 1809 (32 ^'- 33 Vict c. 71), 
«.*92. 

In April, 1882, Marsden was indebted to his father-in- 
law, Turner, to a considerable amount for advances made 
to him. On May C, 1882, Turner issued a writ against 
the debtor, specially indorsed, and the debtor not having 
entered an appearance thereto, on May 15 judgment was 
signed for Turner for 3,147/. On the same day he issued 
a writ of elegit, and on May 19 goods to the value of 
1,983/. belonging to the debtor were delivered by the 
sheriff to Turner. On May 23 Marsden filed a liquida- 
tion petition, under which a trustee was appointed. He 
had not committed any act of bankruptcy before the 
filing of the petition. The trustee applied to the County 
Court for an order declaring the judgment and the pro- 



givmg 

ing of section 92 of the Bankruptcy Act, 18G9. The 
County Court judge refused the application, and the 
Chief Judge dismissed the trustee s appeal against that 
refusal. 

The trustee appealed. 

Aspland for the appellant. 

Winslowy Q.C.f and Herba-t Ee^d, for the respondent. 
Turner, were not heard. 

Their Lordships dismissed the appeal. They thought 
that, although the circumstances were suspicious, there 
was not enough to show that the debtor had acted as ho 



did with a view of giving Turner a preference. It did 
not appear that at the time the writ w^as issued and 
judgment was obtained, there was any other creditor in 
a position to take proceedings in bankruptcy against the 
debtor. Had it been so the matter might have been very 
different. 



Burton v, English. 



Court of Appeal. 
Brett, M.R. 

BaGG ALLAY, L.J. 
BOWEN, L.J. 
Dec. 17, 18. 

Charterparty — Carriage of Deck Cargo at Merchmit'a 
Risk — Loss by Jettison — General Average Contribution, 

Appeal from a judgment of the Queen's Bench Divi- 
sion on a special case. 

The case is reported 62 Law J. Rep. Q.B. 380. 

The question raised was whether the stipulation in a 
charter-party that the steamer should be provided with 
a deck cargo, if required, at full freight, but * at mer- 
chant's lisk,' excluded any right on the part of the 
plaintiffs, the charterers, to general average contribution 
from the defendants, the shipowners, in respect of loss by 
jettison of a portion of a deck cargo shipped by' the 
charterers. 

The Queen's Bench Division (Cave, J., and DiT, J.) 
gave judgment for the defendants. 

The plaintiffs appealed. 

Cohen, Q.C.f and Oorell Barnes for the plaintiffs. 

Myburgh, Q.C.,and Tyser {Webster, Q.C., with them) 
for the defendants. 

Their Lordships allowed the appeal ; being of opinion 
that the stipulation was intended to cover every act done 
by the captain, as servant of the shipowner, for which the 
owner, but for the stipulation, would have been liable ; 
but that the present claim did not arise from any act of 
the captain as servant of the shipowner; and, conse- 
quently, the stipulation did not exclude the plaintiffs' 
right to general average contribution from the shipowner 
in respect of the loss by jettison of the deck cargo. 



HIGH COURT OF JUSTICE. 
Chancery Division, | 

Kay, J. I HoYNES v, Kelly. 

Dec. 10. J • 

Bankruptcy Act, 1869, s, 49 — Debt Incurred by Breach 
of Trust — Bankrupt, having obtained Discharge, 
whether Liable. 

By a deed of agreement the defendant Kelly declared 
that he would stand and be possessed of a certain patent 
which had been absolutely assigned to him, and of the 
profits of working the same, for the benefit of himself 
and the plaintiffs in certain shares. The entire manage- 
ment of the business of working the patent was to be in 
the uncontrolled discretion of Kelly, without any inter- 
ference w^hatever by the plaintiffs. The deed contained 
no provision for the receipt of any remuneration or com- 
mission by Kelly for his services. Nevertheless, in his 
accounts with the plaintiffs, Kelly sought to charge in 
reduction of the bahince against him sums for commis- 
sion, and he persisted in so doing although apprised that 
the charge was not permissible. Kelly subsequently 
became bankrupt, and obtained his discharge, and the 
question was whether the amount of the overcharge for 
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commisBion was a debt incurred by breach of trust 
within the meaning of section 49 of the Bankruptcy Act, 
1869 (32 & 33 Vict. c. 71), for which Kelly remained 
liabloj notwithstanding his discharge. 

Loughborough for the plaintiffs. 

Dunham for Kelly. 

Creed for the trustee in bankruptcy. 

Kat, J,, said that there might be cases in which a 
trustee claiming in account items of discharge in order 
to keep trust moneys in his own pocket would remain 
liable as for a debt incurred by his breach of trust. But 
in this case there had been no concealment, and the claim 
for commission, though not sustainable, was not so im- 
proper or unreasonable as to amount to a breach of trust 
within 'the above section, and, therefore, Kelly, having 
obtained his order of discharge, was not liable. 



BUL&TEB V. BULMEB. 



Chancery Division, 1 
Chittt, J. 
Dec. 12. i 

Bailway Accident — Compensation — Compromise — Lord 
CampbeWs Act (9 8f 10 Vict. c. dS)— Amendment Act 
(27 §• 28 Vict. c. 95)--Distribution of Fund. 

A sum of money was received from a railway com- 
pany, by way of compensation, by the executors of a 
person whose death had resulted from injuries received 
m an accident on the railway, no action haying been 
brought under Lord Oampbell's Act (9 & 10 Vict. c. 93). 

The executors brought an action in the Chancery 
Division against all the relatives of the deceased referred 
to in section 2 of 9 & 10 Vict. c. 93, asking for a declar- 
ation as to the persons entitled to the money. 

Held that the Court could distribute the fund amongst 
such of the relatives only as suffered damage by reason 
of the death in the same manner as a jury would in an 
action under the Act. 

JValler, Q.C, and Bunting; E, Catler, T, L, Wilkin- 
son, & Dtckinsonj IL Warliers Home, L. L. Shadtoell, 
O, B. Calvert, Casserley, and T, M. M. WUde for the 
parties. 



ry Divi9ion.'\ 
BTH, J. I 



Tbukan ». The London, Bbiqhton, 
AND South Coast Railway Com- 



pany. 



Chancery Division,' 
NOBTH, " 

July 2, { 
Dec. 

Railway Company — Nuisance — Injunction, 

This was an action brought by owners and occupiers 
of villa residences to restrain the defendant company 
irom using a new cattle dock and sidings for loading and 
unloading cattle and other animals, and keeping them 
there, so as to cause a noisy nuisance to the inhabitants. 

The dock and sidings were erected on land not within 
the limits over which the company had power to take 
land compulsorily. The company, however, had power to 
take land by agreement for the purposes of their under- 
taking, not exceeding in the whole fifty acres. They 
had acquired such land by agreement within the limit of 
fifty acres, and the dock and sidings in question were 
built upon part of such land. 

Higgins, Q.C., Barber, Q.C., and F. Young for the 
plaintiffs. 

Bigby, Q,C.f and Ingle Joyce for the defendant com- 
pany. 

NoBTH, J., held the action was within the principle of 
The Metropolitan Asylums Board v. Hill, 50 Law J. 
Hep. Q. B. 253, and granted an injunction. 



Vendor and Purchaser — Particulars of Sale — Error in 
Description — Misrepresentation of Value^ 

The defendant put up for sale hj auction some free- 
hold property, described in the particulars of sale as pro- 
ducing a net rental of 39/. per annum. The plaintiff 
purchased for 650/., reljing on the representation as to 
the rental. The contract contained a stipulation that ' if 
any error, mis-statement, or omission in the particulars 
be discovered, the same shall not anntd the sale, but 
compensation shall be allowed hy vendor or purchaser 
as the case may be.' A conveyance of the property in 
fee was afterwards executed by defendant to plaintiff, 
and the latter took possession. Shortly after he discovered 
that the net rental was considerably under 39/., and he 
then brought this action to recover as damages the 
amount which he had been induced by the defendant s 
untrue representations to give above the value of the 
property. The jury negatived fraud, but found that 
plamtift' had purchased, relying on the truth of the state- 
ment in the. particulars, and they gave a verdict for 50/. 

The case was reserved for further consideration, the 
defendant contending that, as the conveyance had been 
executed, the plaintiff could not maintain the action in 
the absence of fraud — on the authority of JoUiffe v. 
Baker, 52 Law J. Rep. Q.B. 609. 

Buszard, Q.C., and Stanger for the plaintiff. 

Graham for the defendant. 

Cur, adv. vult, 

SuiTH, J., gave judgment for the plaintiff, holding 
that the preliminary contract for compensation was not 
abrogated by the deed of conveyance, the latter being a 
simple conveyance in fee without anv covenants, and 
that, the contract standing, the plaintiti was entitled to 
sue upon it. 



Queen^s Bench Division, 
Dec. 10. 



Shapcott V, Ohappbll. 



Practice — Motion for New Trial from County Court — 
Rejection of Evidence — Order XXXIX., rule 6 — No 
New Trial where no Miscarriage, 

Motion for a new trial under section 6 of the Oountv 
Court Act, 1875 (38 & 39 Vict, c. 60), on the ground 
that the County Court judge had improperly rejected 
evidence. On argument of the rule the Court were of 
opinion that the evidence should have been admitted, 
but they thought that if admitted the result of the trial 
would not have been affected and that no miscarriage 
had been occasioned by its rejection. 

Kemp, Q.C. {Proudfoot with him), showed cause. 

Ilannen, in support of the rule, contended that the 
Court had no alternative, but must order a new trial, 
on being satisfied that the evidence was improperly re- 
jected ; the powers of the Court under the Kules of the 
Judicature Act applicable to new trials in the High 
Court not being applicable to County Court actions. 

The CouBT (LoBD Colebidqk, L.C. J., Stephen, J., 
and Mathew, J.) discharged the rule, holding that 
Order XXXIX., rule 6, of the Rules of ]883, being 
general in its terms did enable the Court to refuse to 
grant a new trial in County Court actions as in High 
Court actions where they were of opinion, as here, that 
no miscarriage had been occasioned by the rejection of 
evidence. 
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COURT OF APPEAL. 



iBxa OP Wight Railway Oompaut 
V, Tahoxtbdin. 



Court of Appeal,' 
COTTOW, LJ. 
LiNDLET, L. J. 

Fry, L. J. 
Dec. 17. 

Companif'^MeqwsUion to Directors to hold Meeting of 
Shareholders — Meeting called by Directors for one of 
Purposes named in Requisition — Meeting ctdled by JRo" 
qumtionists — Oonipames Clauses Consolidation Act, 
1845, «. 70, 89, 90, 91. 

A reqni^tion was oigned by certain shareholdera to 
the directors of this company asking them to call an ex- 
traordinary meeting of snareholdens — (1) To appoint a 
committee to inquire into the working and general 
management of the company and the means of r^ucing 
the working expenses; to empower such committee to con- 
solidate aU or any of the duties of secretary, general 
manager, accountant, and cashier, and to concentrate the 
offices in the island, and to remove any of the officers 
or servants of the company, and appoint others, and to 
authorise and require the directors to carry out the re- 
commendations of the committee. (2) To remove, if 
deemed necessary or expedient, any of the present 
directors, ttnd to elect directors to fiU any vacancies on 
the Board. Hie directors on the receipt of this requisition 
issued a notice oonvening a meeting for the purpose of 
considering the demand for the appointment of a com- 
mittoe- to mquird into the working and management of 

VOL. xviii. 



the company, and the means of reducing the working 
expenses. 

The meeting was held on November 27, and the ap- 
pointment of a committee was negatived. The re- 
quisilionists did not attend the meeting, but issued a 
notice calling a meeting for the purposes mentioned in 
their originsJ requisition. The directors then brought 
this action to restrain the holding of this meeting. 

Kat, J., granted the injunction, holding that it would 
not be within the power of a general meeting to em- 
power a committee to do all the things mentioned in the 
requisition, and that the part of it which related to the 
removal of the directors was not sufficiently particular. 

The defendants appealed from the decision. 

Shiress WiU and O. Tahourdin for the appellants. 

Hastings f Q,C., and Beale, contrd,. 

Their Lordships allowed the appeal, with coats. 



[Ex parte Baujs^, 
^In re Strattoit. 



Court of Appeal, 
oottow, l.j, 
Ldtdlbt, L. J< 

Fry, L. J. 
Dec. 14, 18,21. 

Bankruptcy — Principal and Agent — Marshalling, 

. Appeal against a decision of Mr. Registrar Pepys, 
sitting as Chibf Jitdgs. 

I Stratton was a member of the firm of Warre Brothers, 
merchants, of whom Salting purchased brandy, and, 
xic — — 
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after having paid for it, left it in their hands. Without 
his knowledge, and without the knowledge of Stratton, 
who took no part in the management of the business, 
the firm pledged the brandy with the Union Bank of 
Scotland as security for moneys advanced. The bank 
also held other securities, including a guarantee from 
Stratton. In March, 1882, the firm filed a liquidation 
petition, and the creditors resolved upon a liquidation 
and appointed a trustee. In April, 1882, the bank sold 
the brandy and took the proceeds in part payment of the 
debt due to them from the firm. 

Salting claimed to prove against Stratton*8 separate 
estate, which was sufficient to cover the balance of the 
firm^s debt to the bank as well as the value of the 
brandy. 

The trustee rejected the proof on the ground that 
there can be no proof against the separate estate of an 
innocent partner in respect of a firaud committed by his 
firm. 

The registrar upheld the tfustee^s decision, and Salting 
now appealed. 

Bavey. Q.C,^ Cooper Willis, Q,C., and J, O. Wood for 
the appellant. 

Wtnslbw, Q.C., MaHen, Q.a, and F. W. SoUams for 
the trustee. 

l%eir LoBBSHiFB allowed the appeal. They were of 
opinion that the case came within the decision in Hx 
parte Aleton, L. R. 4 Ghanc. Div. 1C8, and that there- 
fore •Salting was entitled to have the securities marshalled, 
and consequently that he could prove against the separate 
estate of Stratton for the amount realued by the sale of 
the brandy. 



Ex' parte Wabburg. In re Whallbt. 



Court of Appeal. 
COTTOW, L.J. 
LiKDLBT, L.J, 

Fry, L. J. 
Dec. 21. 

Bankruptcy Petition — Debtor's Summons — Substituted 
Service^Time — Bankruptcy JRides, 1870, rules 50, 61. 

This was an appeal against a refusal by the registrar, 
X? !-.._* • -5__ r_ L-_i ^__ ^^ jjoBke an order of 



sitting as chief judge in 



adjudication against the debtor, Whalley. 

On March 22, 1883, Warburg had issued a debtor's 
summons against Whalley, but as it was found impos- 
sible to effect personal service of the summons on April 
16, the Court being satisfied that the debtor was keep- 
ing out of the way to avoid service, an order was made 
for substituted service. Whalley having failed to com- 
ply with the sununons, Warburg presented a bankruptcy 
petition against him, alleging as an act of bankruptcy 
the non-compliance with the summons. 

The re^trar refused to grant an order of adjudication 
against him, on the ground that service of the summons 
had not been effected within the time (twenty-one days) 
limited by rule 69 of the Bankruptcy Rules of 1870. 

Warburgappealed. 

Cooper Willts, QCy for the applicant. 

Their Lobdshifs thought that the registrar had been 
too cautious, and that there had been an act of bank- 
ruptcy on the part of the debtor. They said that rule 
69 only applied to personal service, but that the case 
came withm rule ol, which applied where personal 
service could not be effected under rule 69, and under 
rule 61 there was no time limited within wMdi the 
sQl^tituted service n^us^ \q effected, 



HIGH COURT OF JUSTICE, 



Crown Case Reserved. 
Dec. 21. 



ReGINA 27. HaTTS & CULFFE. 



Coram Lobd Coleridge, L.O.J., Denicav, J., Huddix- 
sToir, J., Hawkins, J., and Stephen, J. 

Evidence — Admission made under a Threat or Induce- 
ment, 

Case reserved by the Recorder of London. 

The prisoners were convicted of conspiring to defraud. 
The prosecutor, who employed one of the prisonen, 
having called him into a room, in the presence of two 
otticers, said, ' I presume you know who those gentlemen 
are P ' The prisoner said* ' Yes ;' and one of Uie police- 
ofiicers said, ' We are police-officers.' The proeecutor 
then said, ' I know what has been going on between yoa 
and C. (the other prisoner) for some time, you had better 
speak the truth.' The prisoner thereupon made admis- 
sions of the guilt of himself and the other prisoner. 

Forbes J Q,C,^ and Besley appeared for the proeecution. 

A, CoHins, ^.C.j and Fullerton for the prisoner. 

HelD;- that the evidence of such admiasiona ought 
not to have been received. 

Conviction quashed. 



Chancery, IHvifiion. 1 

Kay, J. I In re Bell. Cabteb v. Stadosn. 
Dec. 1, 8, 11. J 

WiU-^Construction — 'Survivors* — CHft to Husband of 
Share to which his Deceased Wife would have been 
entitled if Living, 

The testator, who died in 1879, by his will in 1863 
gave his real and personal estate to trustees to sell and 
pay debts, and to hold the residue upon trust to divide 
among his four sisters, M. A. J., E. (the wife of G. M.), 
C. (the wife of J. S.), and S. B., in equal shares, provided 
that in case any of his sisters should die in hia lifetime 
leaving any children surviving, they should be entitled 
to their parents* share, provided also that in case of the 
death of any or either of his sisters in his lifetime with- 
out leaving any child or children, husband or husbands, 
surviving, the shares of such of them so dying should be 
paid to the ' survivors or survivor ' of his slaters equally 
if more than one, or if only one surviving, then to that 
one only ; but if either one or more of his sisters should 
die in his lifetime leaving a husband or husbands sur- 
viving, he directed that such surviving husband or hus- 
bands should be entitled ' to the share to which hia or 
their deceased wife or wives would have been entitled if 
living,' and in that event he gave such share or shares 
to such surviving husband or husbands, and to be paid 
to him or them accordingly. 

M. A. J. died in 1868, and E. M. in 1872, each of 
them leaving children who survived the testator. S. B» 
died a spinster in 1876, and C. S. died in 1878, leaving 
no children, but a husband, who now claimed a moiety 
of the fund — i,e, the original share of his wife, and the 
share which he contended accrued to her on the death 
of S. B. 

W. Pearson, Q.C, and F, W. Byrne; Warmington, 
Q,C., and Northmore Lawrence; F, Thtmpson, Church, 
F, L, Wright, and Stanley Boulter appeal. 

Kat, J., said that there was no reason for departing 
from the literal meaning of the words of the will ; the 
husband w^s intended to take a/l which his wife would 
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liay6 been entitled to if living at the testator's death : his 
"wife baring sorvived her sister would have been entitled 
to a mcnetji and he was therefore now entitled to that 
moiety. 

Ohanc^mn^, I ^« re Bbllamt. 
D^ 1 1 J Elder ». Peabson. 

Huthand and Wife-^Chattels JReal of Wi/e^ltiffht of 
Hutband to Wife's £putable Revernonary Interett in 
Leaaeholde for rears* 

Certain hereditaments held for long terms of jears 
were, by deed dated in 1865, assigned to trustees upon 
trust, uter three successive life interests, to assure the 
same unto M.P. absolutely. M. P. married 0. in 1882, 
and died shortly afterwards, leaving him survivino:. 
The last surviving tenant for life died in 1883. The 
question was whether the interest of the wife in the 
leaseholds vested in 0. jure mariti, or whether it was 
necessary for him, in order to complete his title, to take 
out administration to her. 

Htdlf Vernon Smith, and Charles Brovone appeared. 

Kat, J., held that the wife's vested reversionary 
interest was not an unassignable possibility, but was 
assignable by 0. during the coverture *, that it therefore 
vested in O.Jure mariti', and that it was not necessary 
for him to take out administration. 



Chancery Division, '\ 

KaT| J. \ MSLLOB V. POBTEB. 

Dec 8; 14. J 

Practice'^Foreolosure — Infant — Day to Show Cause — 
Equitable Mortgage. 

This was an action for foreclosure, brought by an 
eouitaUe mortgagee against the widow and heir-at-law 
01 the mortgagor, who had died intestate seised in fee 
of tiie mortgaged property. The heir-at-law was an 
infant. 

The defendants did not appear. 

The plaintiff now moved for judgment in default of 
appearance, and the only question was whether a day to 
•now cause ought to be given to the infant defendant. 

*Renshaw,16r the j^laintiff, submitted that it was not 
necessary to give the infant a day to show cause. 

Kay, J., following Price v. Carver (3 My. & Or. 157) 
and an unreported case of Backhouse v. Homsey (before 
Jessel, M.R., on December 20, 1880), held that the 
judgment should direct the infant to convey when he 
attamed twenty-one and give him a day to show cause. 



read, his lordship thought them so unsatisfactory that he 
desired that the witnesses should be examined vivd voce 
in Court, and refused to allow the affidavits to be read. 
The parties desired to read the affidavits, and objected 
that the Court had no jurisdiction to refuse to allow 
them to be read. His lordship specially reserved the 
question for consideration. 

Kekevnch, Q.C,j and Ingle Joyce for the plaintiff. 

Graham Hasttngs, Q.C., and J, M. Lloyd for the 
defendants. 

Eat, J., referred to the statute, 16 & 16 Vict. c. 80, 
ss. 16, 39, and the Rules of Court, 1883, Order XXXVII., 
rules 1, 5, and held that the Court had jurisdiction to 
refuse to allow the affidavits to be read, lie made an 
order that the witnesses should be examined orally at 
the trial, and that the affidavits should not be read. 



Chancery Division, 1 In re The Mebcanulb Mutual 
Chittt, J. f Mabinb Insubancb Assoc ca- 
Dec. 21. J TiON. 

Limited Company^ Bankruptcy of Shareholder — Proof 
of Future Calls — Liability capMe of being fairly estt- 
mated — Bankruptcy Act, 1869^ s, 81 — Companies Act, 
1862, M. 76, 77. 

Where a shareholder of a limited company becomes 
bankrupt, his liability to future calls may be estimated 
and proved as well when the company is not being 
wound up as when it is, and in the event of the bank- 
rupt obtaining his discharge he will be freed from liability 
in respect?of calls. Furdoor^'Se's Case, L. R. 3 Chanc. Div. 
264 considered. 

luce, Q.C., and Badcock, Romer, Q.C, and H. B, 
Buckley for the parties. 



} 



Ellick r. Cox, 



Chancery Division, ^ 

Kat, J. y LovBLL V, Wallts. 

Dec. 21. J 

Ih'octice — Jurisdiction — Evidence — Consent to take Evi' 
dence by Affidavit — Power of Court to refuse to allow 
Affidavits to be read. 

This was an action to set aside a voluntair settiement 
in whidi the evidence was, by consent, taken by affi- 
davit One of the persons interested under the settle- 
ment was an infant at the time when the action was 
instituted. There were also possible unborn persons 
interested who were represented onlv hy trustees. When 
the case was brought on, and the amdavito on both sides 



C/iancery Division, 

NoBTH, J, 

Dec. 21. 

WUl—Construction^Next Male Kin. 

This was an adjourned summons to determine the 
construction of an ultimate devise of a house to 'the 
next male kin.' The testator left two sisters, his only 
relations in the nearest degree of kinship^ one of whom 
had one son, the plaintiff ; the other had four sons living 
at the testetor*s death ; he had no other nephew. 

Stallard for the plaintiff. 

Bradford for defendants. 

NoBTH, J., held the five nephews took as joint 
tenants. 



(^ancery Division, 

Peabson, J. 

Dec. 13. 



In re Thb Hotlaitd Silkstokb 
Colxjbbt Compakt (Ldcitkd). 



Practice — Compamf — Winding up — Provisional Liquid 
dator — Adjournment to Chambers of Order for Ap» 
pointment'-Rules of Court, 1883, Order L., rule 17. 

Motion for the appointment of a provisional liquidator 
by a creditor who was petitioning for the winding up of 
the company. 

Cookson, Q.C., and Clare for the application. 

Cozens-Hardyf Q,C»f and Bardswdl for the company. 

Peabsov, J., made the order, subject to production 
of an affidavit of fitness, and immediatolv adjourned 
the order into chambers for completion, stetmg that he 
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Inteoded to apply to appointments of proTiaional liqni- 
dators the proyidons of Order L., rule 17, with respect 
to appointments of receiyers, as delay and suspense would 
be sayed by that course being adopted. 



^^P^rJso?'?'''*!^^^^*^ r. The Obotdok Ukiok 
Dec. 14. ' J 



RiTSAL Sanitabt Attthobitt. 



Practice — Order hy Consent — Facts not stated to Court — 
Consent withdrawn before Order draum up, passed^ and 
entered. 

Motion by the plaintiffs that an order of Auj^ust 15 
tnight be ordered to be drawn up, passed, and entered. 
That order, by which, among other things, the defendants 
were restrained from pulling down certain houses Mong^ 
ing to the plaintiffs, had been taken by consent, without 
the facts bein^ stated to the judge ; but, after an appoint- 
ment for settbng the order with the registrar had been 
obtained, the defendants' solicitor wrote to the plaintiffs 
that their consent had been given under a misapprehen- 
sion, and that they thereby withdrew it. The re^strar 
had consequently declined to complete the order without 
the direction of the Court. 

Swinfen Eady for the plaintiffs. 

J, Henderson for the defendants. 

PfiABsoN, J., said that, as the order was not an order 
made by the judge after hearing the facts, but an order 
arranged between the parties, from which the defendants 
had withdrawn their consent while it was still incom- 
plete, he must follow Rogers y. JTbm, 2Q W. R. 432, and 
refuse to direct the order to be completed against the 
will of the defendants. But he gaye no costs of the 
application. 

Chancery Division, 1 

Peabson, J. \Re Knight's Tbusts, 
Dec. 17. J 

Practice — Petition — Costs of Trustee — Rules of the Sur 
preme Court, 1883, Order LXV.f rule l^Trustee 
* unreasonably resisting any proceeding^ 

Sarah Knight died in 1859, haying by her will be- 
(]^ueathed a legacy of 150/. in trust for Mrs. Walker for 
life^ with remainder to her daughters, who should attun 
twenty-one or marry. 

Bichaid -l^chin, her sole executor, purchased in his 



name a sum of 114/. New Three per Cent, ananities to 
answer this legacy, and exeeatad a power of attomej to 
bankers to reoeiye the diyidends. Mrs. Walker reoeiyed 
the diyidends, under this power of attorney, up to Apnl, 
1882, 

Richard Balchin died in the year 1870, having an- 
pointed Henry Balchin his sole executor, who duly 
proyed his will. 

Henry Balchin died in the year 1879, haying appointed 
Clift, a solicitor, and Jeryis the executors and traateee of 
his will, and made them his residuary legatees. Thej 
duly proyed his will. 

In the year 1882 the Bank of England reoeiyed notioe 
of the death of Richard Balchin. 

In May, 1883, Mrs. Walker's solicitor obtained from 
Clift the probate of the will of Henry Bakhin, in order 
to get the stock transferred into the names of Clift and 
Jeryis ; and,^ when the transfer had been made, wrote to 
Clift, enclosing a power of attorney to banker to reoaye 
the diyidends on the stock, and asking him to get it 
executed by himself and his co-trustee. 

Between Ma^ and July, 1883, Mrs. Walker's solicitor 
frequently applied to Clift to get the power of attorney 
executed, but without success. 

In July, 1883, Clift placed the matter in the hands of 
another solicitor to act for him. 

In November, 1883, Mrs. Walker, her two married 
daughters (her only children) and their husbands, pre- 
sented this petition, asking for the appointment of new 
trustees ana a yesting order, and that Clift and Jeiris, 
or one of them, might pay the costs of the petition. 

Higgins, Q. C., and Mtmby for the petition. 

Coiquhoun for the respondents. 

Peabson, J., held that the conduct of the respondents 
had been yery yexatious. He assumed that the stock 
had been transferred into their names, with the assent of 
Clift, acting on behalf of himself and Jeryia. They 
had thus practically accented the trusts of the will of 
Sarah Knight, and were i)0und to pay the diyidends on 
the stock to Mrs. Walker ; and, if this had aim^ been 
a petition for payment of the diyidends to Mrs. Walker, 
he should haye made them pay the coats of It. There 
must be an appointment of new trustees and a yesting 
order, as prayed for, and the respondents must pay so 
much of the costs of the petition as would haye £een 
incurred if it had been simply a petitioQ for payment of 
the diyidends to Mrs. Walksr. 



THB LAW JOTJUNAL.! 
Jan. IS, 1884. J 



INDEX TO SUBJECTS. 



TOL. XVIII.— 1883. 



AcoouKT. — Judicature ^ict, 1873 —Chancery Division . 

Action partly matter of — Reference to master . 

Adkinistbation. — Business of intestate carried on by 

administrator — Right of creditors of intestate to 

priority over creditors of administrator 
— .^— . Action — Insolvent and defaulting trustee — Set- 

off—- Costs — Apportionment .... 
Appeal. — Judgment in a criminal matter— Jurisdiction 

of Court of Appeal ..... 
— — Time— Notice to registrar of County Court — 

' Forthwith '—Evidence— Bankruptcy Rules, 1870, 

rules 143, 144 ..... 

Jurisdiction of Court — Order of High Court 



PAOB 

48 
84 



16 



122 



37 



116 



striking solicitor off the rolls — Criminal cause or 
matter— Judicature Act, 1873 . .137 

Appobtionmekt. — Tenant for life and remainderman — 
Ineome and capital — Power to postpone conversion — 
Valuable expectancy — Compound interest . 88 

Appointment. — Power of— Power coupled with a duty 
— Release by donees— Conveyancing Act, 1881 .107 

ABBrrBATioK. — Revocation of submission — Common 
Law Prociedure Act, 1854 . . .124 

Artisans and Labot7Bebs' Dwellings iMpfiovEMENT 
Act, 1875. — Purchase of Lands — Extinguishment of 
easements ..... 19, 112 



Bankruptcy. — Prtictice — A^odication made by Court 
of Appeal after refusal by chief judge— Date of ad- 
judication ...... 

Act, 1869— Close of bankruptcy— Set-off— Ad- 
ministration ...... 

Composition— Small amount of— Security for 



— Abuse of process of Court — Bankruptcy Act, 1869 
—Rules of 1870, rule 295 . 
Practice — Rehearing — Time — Debtor's sum- 
mons — Judgment debt — Statement of consideration 
—Bankruptcy Act, 1869— Rules of 1870, role 143 . 
Act, 1869; Rules, 1870, 171— Composition — 



Power of debtor to examine creditor . 

Assignment of whole of property to secure 

antecedent debt- Agreement for fresh advances — 
Bankruptcy Act, 1869 .... 

VOL. xvin. 



10 



13 



13 

16 



17 



BANKRXTFrcY. — Composition — Small amount of assets— 
Abuse of process of Court — Bankruptcy Act, 1869 — 
Bankruptcy Rules, 1870, rule 205 . 

Equitable assignment of receipts of business — 



Bankruptcy of assignor— Trustee's title by relation — 
Bankruptcy Act, 1869 . . 

Debtors* summons — Dismissal — Bankruptcy 



Act. 1869 

Fraudulent Preference— Pressure— Bankruptcy 



Act, 1869 

Liquidation Petition — Adjudication — Bank- 



ruptcy Act, 1869 

Petition — Adjudication— Prior Scotch seques- 



tration — Discretion of Court 
— ^ Unregistered bill of sale — Bankruptcy of 
grantor — Execution against his goods void as against 
trustee— Extent of avoidance of unregistered bill of 
sale— Bills of Sale Act, 1878 . 

Act, 1 86 1— Proof— Contingency— Mortgage — 



Ancillary covenant 

Order, 1870 ..... 

Composition— Examination of creditor — Bank- 
ruptcy Act, 1869— Bankruptcy Rules, 1870, rules 
166, 171 

Petition founded on judgment debt— Pending 



appeal from judgment — Adjudication — Bankruptcy 
Act, 1869 ...... 

Composition — Small amount of— Resolution for 



— Registration 

Petition — Debtor abroad— Substituted service 

— Intent to defeat or delay creditors— Bankruptcy 
Act, 1869— Bankruptcy Rules, 1870, rules 61, 66 

Rights of trustee in— Following money — 

Fraudulent purchase by bankrupt — Breach of con- 
tract — Deposit money — Forfeiture . 

Receiver — Injunction — Undertaking as to 



damages — Application to enforce — Delay 

Annulling adjudication — Dischaige of bankrupt 

' Fraudulent preference — Statutory definition of 

—Bankruptcy Act, 1869 . 

Act, 1869— Evidence— Page of ' London Gazette ' 

— -^ Leasehold— Interest of bankrupt — Disclaimer 

- Leave of Court— Terms— Bankruptcy Act, 1869— 

Bankruptcy Rules, 1871, rule 28 . . . 
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Bankbuptcy. — ^Bepated ownership — Order and dispo- 
sition — Articles not connected with Debtors* business 
—Bankruptcy Act, 1869 , . . .90 

Act, 1869 — Liquidation petition — No resolu- 
tions passed — Delay pending proceedings — Adjudica- 
tion . ... . . . .97 

Liquidation petition— Registration of resolutions — 
Locus ttandi of creditor who has not proved his 
Debt^ — Right to appear before Registrar and oppose 
registration . . . . . .98 

— ^-^ Sale of debtor's property — /ipplication of pur- 
chase-money— Fraudulent transfer— Act of Bank- 
ruptcy—Bankruptcy Act, 1869 . .105 
Liquidation petition — Appointment of trustee 



109 



more than six months after filing of petition— Bank- 
ruptcy Act, 1869 . 

Scheme of settlement — Resolutions for — Ap- 
proval by the Court — ^Discretion— Bankruptcy Act, 
1860 118 

■ Adjudication — Debtors' summons— Service — 

Incorrect copy — Affidavit of service — Bankruptcy 
Act, 1860— Bankruptcy Rules. 1870, rule 61 .119 

Landlord and tenant — Goyenant not to remove 

hay and straw — Disclaimer ^56 Geo. III. c. 50 — 
Bankruptcy Act, 1860— Bankruptcy Act, 1883 . 126 

Resolutions for liquidation — Registration of — 



Presence of debtor at meeting of creditors — ^Waiver 
of statutory condition — Creditor's right to oppose re- 
gistration—Formal defect — ^Bankruptcy Act, 1869 — 
Bankruptcy Rules, 1870, rule 206 . 

Petition — Stay of proceedings — Security — 

Amount; — Bankruptcy Act, 1809— Rules of 1870, 
rules 158 to 165— Forms of 1870, forms 18 and 19 . 

Liquidation — Statement of affairs — Debt not 

correctly stated — Mortgage — Covenant to pay interest 
— Judgment— Merger— Rate of interest — Bankruptcy 
Act, 1869 ...... 

Act 1869— Liquidation by arrangement— Close 



130 



131 



131 



of liquidation — Discharge of debtor — After-acquired 
property — Bankruptcy Rules, 1870, rule 112 . 

Proof— Application by one creditor to expunge 

proof of another — Locita «ton^t— Bankruptcy Act, 
1869— Bankruptcy Rules, 1870, rules 67-74 . 

Act, 1 869 — Fraudulent preference — Non-appear- 



ance to writ — Judgment in default — Eleffii — Suffering 
judicial proceeding . . . . . 

Act, 1869 — Debt incurred by breach of trust — 



Bankrupt, having obtained discharge, whether liable 

. Principal and agent — Marslialling 

Petition — ^Debtor's summons— Substituted ser- 
vice—Time—Bankruptcy Rules, 1870, rules 69, 61 . 
Bills of Sale— Act, 1882 . 

Rate of interest— Bills of Sale Act, 1878, 

Amendment Act, 1883 .... 

Act, 1878— Bills of Sale Act, 1882 . 

Registration — Possession, order, or disposition 

—Bills of Sale Act, 1878— Bills of Sale Act, 1882— 
Bankruptcy Act, 1869 

Parol agreement — Registration — Assignment by 



139 



141 



143 

143 
145 

146 
14 

27 
39 



debtor of whole property to secure existing debt — 
Act of bankruptcy— BUls of Sale Act, 1878— Bank- 
ruptcy Act, 186U . . . . . 
Bills of Sale Act. 1882— Accordance with form 



of bill of sale in schedule 

. Bills of Sale Act (1878) Amendment Act, 1882 



65 



90 



— Instrument not in accordance with the form given 
by the Act ...... 

. Judgment creditor — Interpleader — Duty of 



122 



sheriff— Equitable interest — Common Law Procedure 
Act, 1860 



Buildikg Contract. — Certificate cf surveyor as to 

extras — £xtras to be paid at prices fixed by surreyor 

— Certificate of surveyor conclusive • 
Buildivq Society. — Reference to arbitration — Jorisdir- 

tion of Court— Building Societies Act, 1874 . 
Borrowing member — Redemption — Accounts — 

Premium — Interest ..... 
Reference to arbitration — Jurisdiction of Court 



have accounts reopened — Practice 

- Winding-up — Unpaid vendor — Award— Creditor 



— Companies Act, 1862 
Shares — blank Transfer— Mortgage — Power of 



143 



sale 

Limited — Advertisement of dissolution — Peti- 
tion to restore to register — Companies Act, 1880 

Act, 1862— Distress .... 

AVinding up — Contributories' rights inter se — 



Companies Act, 1862 

Clauses Consolidation Act, 1845— Statute — 

Construction — * Revenue chaiges ' — Directors* re- 
muneration ...... 

Winding-up order — Appeal— Security for costs . 

Winding-up — Rates — Claim for rates levied sub- 



— Company not permitted to set up invalidity as 
against equitable transferee .... 

Mutual benefit society — Winding-up-^urplus 

assets —Withdrawing members — Charge or lien on 
particular fund — Payment of subscriptions on ad- 
vance—Priorities — Companies Act, 1862 

— — Act, 1867— General orders, March, 1868, Order 
XX. — Reduction of capital— Registration and adver- 
tisement of order . . . . . 

Power of directors to pay costs of legal pro- 
ceeding — Unsuccessful winding-up petition — Con- 
struction of articles — Ultra vires . • 



33 



— Building Societies Act, 1874 
— Benefit — Notice of withdrawal by investing 
members — Winding-up— Priorities of investing mem- 
bers inter se , 



Carriers— Liability of— Ship — Tort — Injury and death 
caused by collision at sea — Meaning of words * loss or 
damage ' — Passenger's ticket . . . - 

Charity. — Church Building Amendment Act, 1845 — 
Apportionment of charity fuuds — Jurisdiction of the 
Court ...... 

Church and Clergy. — New Parishes Acts, 1843 and 
1856 — Right of vicar of new parish in respect of 
marriages of his parishioners — Separate parish for 
ecclesiastical purposes— District churches 

Company. — Windi ng-up— Director — Qualification shares 
— List of contributories .... 

Resolution for voluntary liquidation — Compul- 
sory order— List of B. contributories— Commeuce- 



93 



10 



ment of winding-up — Companies Act, 1 862 

Winding-up— Surety for liquidation — Right to 



Companies Act, 1862 — Jurisdiction 

Winding up — Poor rates — Proof— Distress — 



sequently to commencement of winding-up 

Plaintiffs, a limited— Companies Act, 1862- - 

Order LV., rule 2 —Security for costs — Time to apply 
Action -Maliciously presenting petition to wind 



35 
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II 

14 

li 

15 
19 

30 

34 



4-2 
45 
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up company — Action maintainable without proof of 
special damage ..... 

Power of remuneration for past services — 

Directors — Compensation ' of officers — Companies 
Clauses Act, 1845 ..... 

Winding-up — Misfeasance of officer of Com- 
pany — Solicitor--Jurisdiction — Companies Act, 1862 

Debentures— Invalidity— Equitable transferee 
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82 
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Company. — Frospoctus — Misrepresentation — Voidable 
contract — Delay . . . ,112 

Incorporated by Act of Pari iamont—Rail way 

company — Application to Parliament • Wharacliffo 
order* (Standing Orders, II.L,, CLXXXV.)~Com- 
panies Clauses Consolidation Act, 1845— Injunction . 119 
Waterworks — Water rate — 'Annual value*— 

129 



Gross or rateable value 

. Act, 1862— Voluntary winding up- 



-Snbsequent 
compulsoiy order — Commencement of winding up — 
Transfers of shares — Contributories A and B list 
. Voluntary liquidation -- Supervision order 



130 



Wishes of shareholders— Claims against company- 
Companies Act, 1862 .... 

. Winding-up — Directors— Qualification shares - 



Beasonable time— List of contributories 

Winding-up— Kxamination by official liquidator 

— Right of creditors to attend— Companies Act* 1862 
—General Orders, 1862, rules 60, 62 . 

> Director— Liability for frauds of co-director- 



132 
132 



Dividends paid out of capital- - Misfeasance— Com- 
panies Act, 1862 . 

Companies Act, 1862 Association ' formed after 



the commencement of the Act* 

Eeqnisition to directors to hold meeting of share- 



134 



134 



140 



holders — Meeting called by directors for one of pur- 
poses named in requisition — Meeting called by requi- 
sitionists — Companies Clauses Consolidation Act, 1845 145 
. Limited — Bankniptcy of shareholder— Proof of 



future calls — Liability capable of being fairly esti- 
mated—Bankruptcy Act, 1869— Companies Act, 1862 147 

Composition. —Statement of affairs — Debt not correctly 
stated — J udgment — Mortgage — Mortgagor, Bank- 
ruptcy Act, 1869 . 

CoNvtYANCiNG AND Beajl PnoPEaiY AcF, 1881. — Mort- 
gage — Foreclosure Action — Sale 

OoNYEtANClNO AXD Law OF PROPERTY ACT, 1881.— 

Vendor and purchaser— Sale by trustees for sale — 

Payment of purchase-money to solicitor of trustees . 

CoKVEYANCB— Fraudulent -13 Kliz. c. 5— Delay 

CoPYHOLDS.—Vesting order— Trustee Act, 1850 

Copyhold. — Fine on admittance — Assessment of 

amount ...... 

Copyright. — Registration — Name of first publisher — 
Notice of objections — Service after issue joined — 
Copyright Act, 1842 ..... 

Dramatic piece — Performance at hospital for 

benefit of patients - -Place of dramatic entertainment 

— 3&4Wni. IV ■ . 

CoRPORATiox.— Ultra vires — Parties — Costs 
Cost-book Mine. — Relinquishment of shares — Mode of 
ascertaining contribution payable by relinquishing 
shareholder ...... 

Costs. — Set-oif— Solicitor's lien .... 

Directed to be paid out of tlie estate — Practice 



67 



18 



123 
18 



—Appeal for costs 

Taxation of — Practice- Perusal of exhibits and 

affidavits — Rules of Supremo Court (Costs), August, 



1875 



Taxation — Signature of counsel — Rules of 
Supreme Court, 1883, Order LXV., rule o2 . 

'County CotTRTs. —Admiralty jurisdiction — * The car- 
riage of goods in any ship' .... 

-Crime. — Attempt to commit murder 

— — Extradition — Committal by magistrate -Suffi- 
ciency of evidence ..... 

— ^ Bigamy — Absence during seven years . 

False pretences — Venue -Jurisdiction— Letter 

sent abroad by post — Money received from abroad by 
post ....... 

Evidence— Admission made under a threat or 



108 

134 

140 
30 



inducement 



126 
146 



Damages — For wrongful working of coal — Action person- ■ 
a^w— Trespass — Damages for wayleave in respect of 
coal over plaintiffs' land . . . .27 

Danokbous Building Operations. — ^Damage caused to 
adjoining house — Liability of principal for negligent 
acts of contractor s servants — Termination of risk . 7'S 

Debtor anj> Creditor. — ^Accord — Agreement to accept 
less sum than debt— Payment to creditor's nominee . 90 

Debtors Acts, 1869 and 1878. — Contempt of Court — 
Attachment — Defaulting trustee — Discretion of Court 3;3 

Debt — Attachment of— Garnishee order — Debt owing 
and accruing — Attachable interest under will . 78 

Attachment of— Order XLV., rule 2 — Pension 



— Instalments of superannuation allowance — Debt 
owing or accruing • • . . ' . 12;i 

Distress. — Damage feasant — Cattle impounded on pre- 
mises — Tender of damages after the impounding — 
Exorbitant demand — Involuntary payment — Money 
had and received . . . . .68 

Divorce. — Separation — Deed of — Covenant not to sue 
for past misconduct —Subsequent adultery • 38 

Delay . . . . . ^ . 21 



Domicile. — Eesidence in China — Anglo - Chi nese - 
Legacy duty . . . . . . 41> 



Easement. — Watercourse — Right of access . .122 

Employers' Liability Act, 1881. — 'Trains upon a 
railway'— Meaning of 'railway ' . . .44 

Master and workman— Negligence of superin- 



tendent — Foreman engaged in manual labour- 

* Whilst in the exercise of superintendence ' . .64 

1880 — Personal injuries to workman — * Defect ' 

in 'condition' of machinery — Improper use of ' lift' . 123 

Notice of injury — Omission of date — 'Defect or 

inaccuracy' — Defendant not prejudiced . .136 

Estate Tail. — Grant by tenant in tail in remainder — 
Base fee^Bankruptcy of tenant in tail and subse- 
quent disentailing deed by him — 6 Geo. IV. c. 16 — 
Fines and Recoveries Act . . - . .107 

Estoppel. — Hes judicata — Action for negligence — In- 
jury to carriage— Subsequent action for personal in- 

- juries . . . . . . .96 

EviDKNCR.— Admission — Agent — Company — Director . 11 
Exchange — Bill of — Acceptance in blank — Filling in 

name of drawer— Deadi of acceptor — Authority to 
complete . . . . . .137 

Executors. — Devabtavit — Statute of Limitations (21 
Jac. I. c. 16) . . . . . .14 

Lord Cran worth's Act— New Trustee— Com- 
promise . . . . . . 2G> 



Factors Acts. — Foreign principal — Goods consigned 
to agent in England for sale— Set-ofF— Lien . . 77 

Fish — Device for catching — Placing a device in in- 
land water — Ancient weir constructed with perma- 
nent trap . . . . . .56 

Frauds— Statute of — Contract — Verbal agreement to 
devise land— Part performance . , .73 



Heir-at-Law or Devisrb. — Real estate —Debts— 3 & 
4 Wm. IV. c. 27-Retainer .... 100 

Highways. — Highway and Locomotives Act, 1878 — 
Contribution by county for main roads— ' Mainte- 
nance' — Removal of snow . . .40 
Liability to repair main road — Road ceasing to 



be a turnpike road — Highway and Locomotives 
Amendment Act, 1878 . • . .57 

HusuAND AND WiFE. — Conveyance by married women 
— 3 & 4 Wm. IV. c. 74 . . . .20 



152 



THE LAW JOUEJS'AL. 



riNBBX TO NOTKS OF GASBB. 
i Jan. 12. 1884. 



PAOB 

Husband and Wife.— Policy — ^Premiams— Salvage — 
Lien . . . . . .59 

Married Woman — Eestraint on anticipation — 

Conveyancing Act» 1881 . . .86 

Married Woman— Separate nse — Fund produc- 
ing no income— Restraint on anticipation . .106 

Chattels real of wife — Eight of husband to 

wife's equitable ^reversionary interest in leaseholds 

for years ..*... 147 



Income Tax. — Profits — Statutory restrictions — Corpora • 

tion , . . . . .89 

Infant. — Lord Cran worth's Act — ^Income — Defeasance 10 

Jurisdiction — Action of ejectment by guardian 

of infant tenant in tail— Charge of costs on infants* 
property . . .16 

Illegitimate— Custody — ^Immorality of mother . 22 

Practice— Waid of Court . . .111 



Innkeeper. — Lien upon goods ot guest for unpaid bill — 
Taking of security — Waiver — Goods damaged during 
detention — Counter-claim . . . .31 

■ Liability — Loss of goods — Eefreshment at hotel 

-* Guest' . . . . . .127 

Insurance — ^Fire — Insurance by vendor of house agreed 
to be sold — Loss by fire before completion of purchase 
— Receipt by vendor of both purchase-money and com- 
pensation from insurance company — Right of insurance 
company to recover from vendor money so paid . 34 

Judgment. — Foreign — Property outside the foreign juris- 
diction — Comity of nations — Insanity of c'efendant- 
Curator bonis . . . , .12 

Estoppel — Pleadings — Waiver . . .63 

Jurisdiction. — Injunction — Negative contract . .19 

Foreign law— Right to immovable property 

situate abroad depending on lex loci . . .66 



Lancaster Palatine Court. — Court of Chancery of 
Lancaster Act, 1854 -Practice — Service of ^t\1 out 
of jurisdiction . . 

Landlord and Tenant. — Right of distress Common 
law distress — Distress under deed — Current rights — 
Marshalling goods seized .... 

^ Equitable tenancy — Distress 

Lodgers' Goods Protection Act, 1871 — Service of 

declaration under section 1 . 

Lands Clauses Consolidation Act, 1845. — Lands taken 
by railway company — Purchase- moneys — Investment 
— Cash under control of Court 

■ Compensation under — Mortgagor and mortgngee 

—Personal compensation .... 

Costs — Reinvestment .... 

Costs — Taxation .... 

Lands compulsorily taken— Arbitration as to 

price— Costs of arbitration— Payment when due 

Compensation under — Mortgagor and mortgagee 

— Agreement for personal compensation 

Lease. — Renewable -Covenant for renewal - Conditions 

precedent — Notice of intention to apply for renewal 

-By whom to be given -To whom to be addressed . 

Agreement by lessor to pay tenant for unex- 
hausted improvements at the expiration of lease — 
Devisee of lessor- - Covenant running with the land . 
Exception — Ownership usque ad ccelum — 



Trespass by building — Injunction 

Renewable — Impossibility of renewal— Fund for 

renewal — Tenant for life and remainderman . 

Covenant in — Not to carry on ' trade or busi- 
ness * — Meaning of word • business ' — Charitable in- 
stitution — No profits made • . . . 



85 



76 

108 

114 



7 
27 
39 

46 

125 



60 



135 



39 



Legitimacy — Presumption of — Illegitimacy — Child of 
married woman born in lifetime of her husband — 
Evidence sufficient to rebut presumption 

Licensing Act, 1874. — Construction of — Forfeited 
license — Application of owner for license—Right of 
appeal to quarter sessions — Intoxicating liquor — 
Licensing Act, 1828 . . , . .84 

Licensed premises — Neglect of occupier to apply 



for renewal license— Application by new tenant for 
license after effluxion of current license — Jurisdiction 
of justice— 9 Geo. IV. c. 61 . . . .101 
Limitations— Statute of 1874, s. 8 — Mortgage . 7 
Acknowledgment — * At Christinas both princi- 
pal and interest will have been paid in full' . .55 
London— City of—Commissioners of Sewers — Powers 
of, to take the whole of a house when pert only re- 
quired for street improvement — 67 Geo. III. c. xxix. 
s. 80 . . . . . . .107 

Maintenance — Trust or power for — Ability of father 
to maintain—* Hansoms v. Burgess not followed.* . 5- 

Malicious Pbosecution. — Preliminary questions for 
jury — Onus of proof . . . .60 

Reasonable and probable cause — Preliminary 

question for jury — Onus probandi . . .85 

Market. — Disturbance — Insufficient accommodation . 7 

Mabbied Woman. — Deed acknowledged — Fines and Re- 
coveries Act — Prior bankruptcy of the husband — 
Concurrence of the husband in deed acknowledged . 23 

Metbopolitan Management Acts. — Expenses of paving 
new street — Liability of company as owners of land 
abutting on a street . . . . .77 

Mines, — * High Peak ' mining customs — Right of miner 
to remove buildings erected by him on surface . 41 

Railway company — Lands compulsorily taken 



by railway company sold as superfluous land — Right 
to support of surface— Railways Clauses Consolid- 
ation Act, 1845 . . . . .59 
"Wrongftil user of wayleave for minerals — 



Action for compensation and damages for the trespass 
— Judgment — Inquiry as to damages — Death of 
wrongdoer pending inquiry — Cesser of cause of action 
— Application of maxim, Actio personalis moritur cum 
persona . . . . .93 

Mobtoaoe.— Foreclosure — Title deeds . . .7 

Attornment by mortgagor — Mortgagee in posses- 
sion — Foreclosure . . . . .10 

Legal estate — Statute of Limitations . .19 

; — Foreclosure — Request for sale by mortgagor — 

Discretion — Deposit — Conveyancing Act, 1881 . 19 

Commission payable in default of punctual pay- 



ment— Higher rate of interest by way of penalty — 
Validity 22 

Redemption — Default of mortgagor — Order of 

course . . . . . . .23 

Equitable— Shares in bank — Fraud of mort- 
gagor — Lien . . . . .43- 

Real estate— Real Property Limitation Act, 

1874 — Land outside the jurisdiction . . .67 

Priorities — Fund in Court — Notice to trustees 

— Stop order . . . . , .78 

• Effect of attornment by mortgagor as tenant — 



Distress on goods of third party on the mortgaged 
premises . . . . . .91 

' Sale — Negligence — Deposit . . . 185' 

Foreclosure action — Receiver — Judicature Act, 

1873— Conveyancing Act, 1881 . . .138 

Municipal Election — Petition — Maidstone borough 
(Stone Street ward) municipal election, 1882 — Time for 
delivery of particulars — Amendment of petition — 
Charge of treating added after twenty-one days — 
Municipal Corporations Act, 1882 . . .35 
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Municipal Elbctiox. — Act, 1875— Nomination paper — 
Misnomer — * Situation of property in respect of which 
burgess subscribing is enrolled on burgess roll' — Ab- 
breviation of Christian name .... 

Musical Composition — Sole liberty of performing — 
Place not of dramatic entertainment — Penalty, or 
damages— 3 & 4 Wro. IV. c. 16 



118 



69 



NEGUaiNCSk — Kailvay company — Accident — Level 
crossing ...... 131 



ParIiahbnt. — Borough — Burgess rote . 

BuT^e^s voters — Divisions I. and II. — Objection 

— Transfer from one list to another . 

Vote— County registration — Notice of objection 

to overseers — Error of date in notice— Publication — 
Waiver of overseers ..... 

Vote — 40*. rent-charge pur autre vi«— Occupa- 
tion— 8 Hen. VI. c. 7—2 Wm. IV. c. 4o, s. 18 

Partition.— Sale — Partition Act, 1868— Pleadings- 
Duty of plaintiff claiming sale under section 3 to 
bhow same on his pleading .... 

Jurisdiction — Power of sale 

Parties interested to extent of a moiety — Sale 



— Incumbrances — Partition Act, 1868 

Partnbbsrip. — Fraud by one partner in business of 
firm — Liability of aifother partner who has received 
an order of discharge in his bankruptcy 

I*ATENT — Action — Practice— Use of independent scien- 
tific assistance by the Court —Procedure in coses of 
alleged infringement by use of a eecrct process— In- 
fringement — New process — New result— Chemical 
equivalents ...... 

Pbnaltt. — Common informer — Right to sue — Parlia- 
mentary Oaths Act, 1866 . . . . 

Pbtitioii.— Money in Court— Interim investment in 
railway debenture stock— Costs— The Settled Land 
Act, 1882 . 

Pleading.— Practice— Endorsement on the writ— Mo- 
tion on admissions in pleading— Judicature Act, 1873 
-Rules of Court, 1875, Order II, rule 1 ; Order 
XL., rule 11 ...... 

Rules of the Supreme Court, 1883— Order 

XIX.. rules 6, 6 . 

Poor — Rate — Rateability of house occupied by superin- 
tendent of police — fiouse quarter ot a miie distant 
trom police station ..... 

. Law— Settlement— Separation of husband and 



wife^Lunatic wife — Special case 

Rate — Rating of owuprs 

Browne's Act (59 Geo. III. c. 12) 

Settlement — Abolition of derivative settle- 



under Sturges 



ments 



PowBB,— Appointment — Construction o{— A ppointee 
whether entitled to share in unappointed fund 

pRAcncK.— Taxation — Additional Rules of August l! 
1876— Order VL, rule 32— Party 

Amendment of pleadings— Costs of action sole 

question to be determined .... 
Discovery— Patent action— Patent Jaw Amend- 



ment Act, 1852 
Production 



of 



documents — PlaintiflT's title, 
documents likely to support . *. . . 

Costs — Administration — Bankrupt executrix — 

Default of executrix ..... 

Attorneys Act, 1843— Costs— Taxation— Party 

and party— Third party .... 

Costs — Injunction — Undertaking — Infringe- 
ment of trade-mark — Innocent defendant— Motion 
after undertaking offered by defendant 
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128 
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128 

35 
30 

94 

74 
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45 

83 

3^2 
124 

41 
45 

611 

I 

62; 

66] 
71 
8 
8 

11 

12 

14 
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Practicb. — Petition — Adjournment into chambers— 
Trustee Relief Act, 1847 — Masters Abolition Act, 
1852— Consolidated Order XXXV., rule 1 . 
Stay of proceedings — Lis alibi paui^ns . 

Shorthand notes of evidence — Primed copies — 

Additional Rules of the Supreme Court, 1875, Order 
VI., schedule (copies) ..... 

— » Discovery — ^Action for recovery of land by leg^l 
title^— Affidavit of documents — Rules of Court, Order 
XXXI.. rules 12, 13 . 

Substitute service— Subpoena to name solicitor. 

■ Costs — Claim and counteiw!laim both successfal 

Thi'-d party — Right to add — Order, whether to 

be made ex parte — Motion to discharge ex parte order 



—Costs of third party— Rules of Court, 1875, Order 
XVL, rules 17, 18 . . . . . 

Inspection — Production of documents in joint 

possession of defendant and person not a party to the 
action ....... 

Amendment of pleadings — Cost of action sole 



esse — Special examiner 

Costs, appeal as to — Terms of granting order 

for inspection of mines — Jurisdiction to order pay- 
ment of costs to be incurred in future inspection — 
Costs incident to proceedings in the High Court — 
Order LIL, rule 3— Order LV., rule 1 — Judicature 

Act, 1873 

Claim and counter-claim — Discontinuance by 



Rules of Supreme Court to— Judicature Act, 1873 — 
Rules of Court, Order XL., rule 10 . 

Ex parte injunction to restrain interference with 



ward of Court — Until further order 

Public company — Purchase of land-Payment 

out— Petition — Costs — Incumbrances— Lands Clauses 
Consolidation Act, 1845 . . . . 

Infancy — Jurisdiction— Order against innocent 

peTBona—Subpcfna ..... 

Trial — Motion for judgment before Divisional 



Court— Appellate Jurisdiction Act, 1876— Rules of 
Court, Order XXXVI., rule 22a, and Order LVlI.a . 
Collision— Third party— Order XVL, rules 18, 



151 of 



21— Judicature Act, 1873 

Claim— Counter-claim — Costs — Apportionment 



16- 
la 



17 

2% 
23 

23. 



28 



25 



question to be determined 

Production of documents — Place of production 

—London agents — Solicitor on the record — Discretion 
of Court ...... 

Production of documents — PlauntifTs* title — 



Do:!uments likely to support 

Administration decree — Appointment of new 

trustee — Discretion of trustee 

Evidence — Commission — Order of April, 1880 — 



FormG. 11 

Production of documents — Next friend of infant 

plaintiff— Rules of Court, 1875, Order XXXL,rule 12 
— Next friend not a ' party to ihe action * 

Reference to an arbitrator — Finality of order of 

reference — Jurisdiction— Rules of Court, 1875, Order 

XXXI, rule 12 

Affidavit — Defecti ve^tfra^ — Omission of month. 
Action — Writ of summons — Business carried on 



by lunatic in the name of a firm — Mode of service of 
writ— Rules of Supreme Court, Order IX., rules 6, 6, 
and 6a . 

Interrogatories — Action of ejectment . 

Ex parte application — Witness — Evidence de bene 



plaintiff— Effect on counter-claim — Judicature Act, 
1873— Rules of Court, Order XtX., rule 3; Order 
XXU..rule 10; Order XXm. 

Procedure in Mayor's Court— Application of 
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31 

32 
39 
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Practice. — ^Discovery — Action for penalties 

Lunatic — Insolvent estate — Maintenance of 

Lunatic — Bights of- creditors .... 
Issues of fact — Trial by jury — Disagreement of 



FAGS 

, 56 



jury — Trial directed by judge before himself without 
a jury — Jurisdiction — Order XXXVI., rules 3, 26 
Order at chambers — Entry — Enforcement - 



Consolidated Order XXXV., rule 32 

Investment of money in Court —Cash under con- 



trol of the Court — Money paid in under private Act 
— General Order, February 1, 1861 . 

Order XVII., rule 2 — Action for recovery of 



land— Joinder of action 

Counter-claim — Person named as defendant, but 



not gorved— Appearance gratis — Kules of Court, 1875, 
Order XXIL, rules 6, 7 . . . 

Pleading — Effect of defendant in ejectment 



pleading that he is in possession — Rules of Court, 
OrderXIX, ruleslS, 17 . . . . 

Counter-claim— General administration— Right 

to raise question of indemnity — Rules of Court, 1875, 
Order XXIL, rule 5 

Production of documents — Country solicitors — 

London agents — Place of production — Discretion of 
Court . . . . . . 

Judgment on admissions in pleadings — Non- 
delivery of reply — Counter-claim— Order XXIX., 
rule 12 — Order XL., rule 11 — ^Setting down action 
for final judgment ..... 

Evidence — Cross-examination on affidavit — 



Abuse of process of Court — Order XV., rules 1, 2; 
Order XXXVU., rule 2 ; Order XXXVIII., rule 4 . 
■ Appointment of new trustee — Will of deceased 

lunatic — Trustee Act, 1860 — Trustee Extension Act, 
1852 



order 



Lunacy — Payment off of mortgage —Form of 

Action in Queen's Bench Division on writ 
specially endorsed — Subsequent action in Chancery 
Division for an account — ^Transfer, of action— Judica- 
ture Act, 1873 ..... 

Motion for writ of attachment for default in 

filing affidavit of documents — Appeal pending by 
party in default ..... 

Costs — Higher or lower scale— Fraudulent mis- 
representation — Discretion — Additional rules, 
August, 1875, Order VI., rules 1, 3 — Judicature 
Act, 1875 . . . . . 

Parties — Adding parties after judgment and 



Production of witness — Costs of production before 
special commissioner — Chancery Rules, Order V., 
February, 1861, rule 19— Rules of Court, Order 
XXXVIII., rule 4 . 
Parties — Adding parties after judgment and 



69 



77 



81 



81 



82 



88 



00 
90 



certificate 
Judgment in default of appearance — Subject to 

production of affidavit of service— Time within which 

production must be made .... 
Trial— Order XXXVI., rule 6— Administration 

— ^Executor — Misconduct . . . .• 

Affidavit evidence — Notice to cross-examine- 



01 



94 



91 



95 



102 
103 



106 



108 



111 



certificate 

Fund in Court — Stop order —Petition or sum- 
mons — Trustee Relief Act ~ Consolidated Order 
XXVI., rule 1 — Chancery Funds Amended Orders, 

rule 6 ..... . 

Administration action— Pending proceedings — 

Rules of the Supreme Court, 1883, Order LV., rule 10 112 

Rules of Court, 1883, Order XXXVII., rules 1, 6 

— Examination of plaintiff abroad before special 
examiner— Other witnesses, not named, on plaintiff's 
behalf . . . . . .113 



Peacticb. — Partnership — Receiver and manager— Pro- 
spective order . . . . .114 
Petition under Legacy Duty Act (36 Geo. III., 



c. 62)— Sum in Court exceeding 1,000^. — Rules of 
Supreme Court, 1883, Order LV., rule 2 . .114 

Reinvestment of moneys paid into Court under 



Lands Clauses Consolidntion Act, 1845 — Application 
by summons in chambers— Rules of Court, 18S3, 
Order LV., rule 2 . . . 114 

Rules of Supreme Court, 1883— Order XXXII.', 



rule 6— Judgment in default of pleading to counter- 
claim . . . . . . . 11>> 

Particulars— Slander— Publication by defend- 



ant's agent — Particulars of persons to whom pub- 
lished . . . . . . . 1 1 o 

Production and inspection of documents— Seal- 
ing up of parts of books— Partnership accounts .117 

Subpoena to witness in Scotland — Action and all 

matters in difference referred . . .119 

• Arbitration — Stay of proceedings— Agreement 



to refer — Power of Court to appoint receiver and stay 
all furtlier proceedings with a view to a reference to 
arbitration . . . . . .119 

. Jurisdiction— Settled Estates Act. 1877— -Settled 



Land Act, 1882— Sale by tenant for life notwithstand- 
ing existing order for sale under Settled Estates Act . 120 

Notice to co-defendant — Leave of judge— Rules 

of Supreme Court, 1883, Order XVI., rule 56 .121 

- Petition for payment out of Court — Costs — Cash, 



under 1,000^., paid into Court under the Lands Clauses 
Consolidation Act, 1846— Rules of Supreme Court, 
1883, Order LV., rule 2 . . . .121 
Winding up company — One order on two peti- 
tions — Carriage of order given to second petitioner . 1 26 
. Ward of Court — Settlement — Husband marry- 



ing ward in defiance of order of Court excluded 
altogether from participation . . , . 1 20 

. Purchase-money in Court in respect of lands 



taken from a corporation— Payment out to corpora- 
tion — Lands Clauses Consolidation Act, 1845. . 133 

Proceedings in chambers — Payment out of 

Court — Lands Clauses Consolidation Act, 1845 — 
Sums not exceeding 1,000^. — Petition on Summons — 
Rules of Court, 1883— Order LV., rule 2 . . 13t 

Contribution bet ween trustees — Rules of Supreme 

Court, 1883— Order XVI., rule 55 . . . . 134 

. Rules of 1883, Order IX, rule 6 ; Order XII., 



rule 15 ; Order LXX., rule 1 — Writ — Service out of 
jurisdiction — Substituted service — Appearance by 
firm . . . . . . .13.3 

- Writ, service of, out of the jurisdiction— Action 



for breach of contract— Defendant domiciled in Scot- 
land or Ireland— Order Xl.i rules I {e) and 2 .136 

Remitted action — Trial by judge without juiy 

—Order XXXIX., rule 1 . . . .136 

. Payment out of Court — Lands Clauses Act, 



1846 — Sum not exceeding 1.000/.— Petition or sum- 
mons—Rules of Court, 1883, Order LV., niles 2, 7 .138 
■ Proceedings in chambers — Payment out of 



Court — Lands Clauses Consolidation Act, 1845 — Sum 
exceeding 1,000/. — Petition or summons — Rules of 
Court, 1883, Order LV., rules 1,7. . .138 

— — Affidavit evidence — Notice to cross-examine — 
Costs of production of witness — Rules of Court, 
1875, Order XXXVIII., rule 4 . . .138 

. Rules of the Supreme Court, 1883, Order LV., 



rule 2 — Application for payment out of Court- 
Sum not exceeding 1,000/. —The Lands Clauses 
Consolidation Act, 1845 — Petition or summons . 139 

Commission to take evidence abroad — Plain- 



tiff's own evidence taken by commission — Rules of 
Court, 1883, Order XXXVII., rules 5, 6 . . 141 
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Faacticb.— Probate— Allegation of undae inilaence— 
Particulars —Kales of Court, 1883, Order XIX., rules 
6,7 

■ Action on foreign judgment—Debt arising out 

of contract— Order III., rule 6— Leave to sign judg- 
ment—Order XIV. ..... 

Motion for new trial from County Court— 



Rejection of eridence -Order XXXIX., rule 6— No 
new trial where no miscarriage 

Jurisdiction — Kridence — Consent to take evi- 
dence by affidavit — ^Power of Court to refuse to allow 
affidavits to be read ..... 

Foreclosure— Infant— Day to show cause — 

Equitable mortgage . . . . . 

■ Company — Winding up — Provisional liquidator 
— Adjournment to chambers of order for appoint- 
ment—Rules of Court, 1888, Order L., rule 17 

Petition— Costs of trustee— Rules of the 



Supreme Court, 1883, Order LXV., rule 1— Trustee 
' unreasonably resisting any proceeding' 

Order by consent — Pacts not stated to Court 



142 



142. 



144 



147 
147 



147 



148' 



20 



73 



justices — Works necessary for the purpose — Power to 
order specific works ..... 

Statute— Construction — Local Government Act, 

1868— * New street* -'Street * 

Apportionment of expenses of works in street 



—Summary proceedings— Jurisdiction of justices of 
peace — Appeal to Local Government Board 



109 



Quarter Sessions. — Practice — Ground of appeal — No 
jurisdiction— Road not highway— Generality — Point 
not raised below • . . . .92 

Railway Covmissioxbbs. — Jurisdiction— Agreement to 
refer—' Confirmed and made binding ' by and sched- 
uled to Act — Reference * required or authorised ' by 
any Act— Completion of works to satisfaction of en- 
gineers—Condition precedent . . • .63 

R A iLWAT — Company - - Mortgages — Debenture stock — 
Priority— Companies Clauses Act, 1863 . . 69 

— — Company — Agreement with secretary not under 
seal — Reservation of Easement — Subsequent convey- 
ance under seal — Abandonment Companies Clauses 
Consolidation Act, 1847 . . . .70 

Company— Rates for carriage of good«~Un- 



TCasonable eondition— Alternative rate— Railway and 
Canal Traffic Act, 1854 . . . .101 



Railway. — Parliamentary deposit — Commencement — 
Construction or abandonment — Calculation of deterio- 
ration of property ..... 
■ Company — Nuisance — ^loj unction 

— . Accident — Compensation —Compromise — Lord 

Campbell's Act — Amendment Act — ^Distribution of 
fund ...... 

Revenue. — Succession Duty — Cesser of— Customs and 
Inland Revenue Act, 1881 — Succession Duty Act, 
1853 . 

« Legacy duty — Valuation of property not reduced 

into money — 36 Geo. UI. .... 
Property tax — Assize Courts — Income Tax Acts 



13a 
144 

144 



— Schedules A and B 

■ Income tax — English company carrying on 

business abroad — Debenture bonds — Interest on, paid 

to foreigners resident abroad .... 



Consent withdrawn before order drawn up, passed, 
and entered ...... 148 ' 

rRESCRipnow. — Right of support . . .103 

Principal and Agent. -Goods forwarded rot in ac- 
cordance with commission and description — Measure 
of damages . . . . . .74 

Foreign consignor and London consignee — 

Unnamed foreign principal — Goods insured by con- 
signee — Loss — Rights in insurance money . .97 

Principal and SrRETT.— Security effected by creditor 
for his own benefit Right of co-sureties to benefit 
of security assigned to surety . . . .67 

PfiOMissoRY Note.— Payable on demand— Agreement to 
pay within three years — Substitution of note for con- 
sideration . . . . . .125 

Public Health Act, 1875.— Construction of section — 
Notice of intention of local authority to carry sewer 
through lands ...... 

Local board— Powers of— Pollution of stream 

by third party — Action to restrain board from per- 
mitting continuance of same .... 

— ' Urban sanitary authority — Municipal corpor- 
ation — Contract not under seal — Executed contract . 
Act, 1873 — Abatement of nuisance — Order of 



agreement 
— - Marine insurance— Warranty * free from capture 

and seizure ' — Seizure for barratrous breach of revenue 

laws . . . 

^— Marine insurance — General average— Port of 

refuge — Expenses of warehousing and reloading goods 



and leaving port 
Bills of lading- 



of new trustee — Pending action 
Settlement— Charity — Investment 



• Appointment of trustees for purposes of Act* 



50 
129 



68 



Ships and Shipping. — Exception in bill of lading— Col- 
lision between ships belonging to same owners — I)e- 
foulL of servants — Excepted perils — Action of tort 
— Measure of damages — Admiralty Rules — Judica- 
ture Act, 1873 

Charter-party- -Carriajge of deck cargo 'at 

merchant's risk ' — Loss by jettison — General average 
contribution ...... 

.— — — Marino insurance — Warranty against 'seizure* 

Harbour authority — Liability of Removal of 

sunken wreck — Wrecks Removal Act, 1877 — Word 
* may ' whether permissive or obligatory 

Salvage — Life Salvage — Ship lost — Special 



-Execution in triplicate — 
Validity of tender of two of three sets . • . 

Lien, priority of — ^Damage — Wages earned sub- 
sequently to collision ..... 

_ Charter-party — Construction — * At all times of 
tide' — Demurrage ..... 

Charter-party — Carriage of deck cargo at mer- 
chant's risk — Loss by jettison — General average 
contribution ...... 

Settled Estate. — Jurisdiction — Rebuilding mansion 
house— Recouping trustee sums expended 

Settled Estates Act, 1877. — Trustees — Legal estate 
— Petition ...... 

Settled Land Act, 1882. — Settlement — Power of tenant 
for life to sell, notwithstanding sale of reversion prior 
to Act — Existence of trustees to whom notice can be 
given a necessary condition to sale by tenant for life . 
Appointment of trustees for purposes of the 



44 
60 



51 
58 



61 



63- 



68^ 



65 



84 



143 



67 



95 



Act— Settled Land Act Rules, 1882, rule 6 

■ Tenant for life— Power of sale— Appointment 



24 

27 

42 
48 



Solicitor of tenant for life not to be appointed 

. Powers of leasing and sale during minority of 



tenant for life— In whom vested— Consents necessary 
— ^Tenant for life— Trustees— Guardians 

Infant tenants for lile^Powers of leasing 

. Settlement— Power of sale— Wider power in 



Act— Consent necessary 



80 
80 

88 



156 



THE LAW JOUENAL. 



riNDBX TO N0TB3 OF CASES. 
L Jan. IS, 1884. 



Settled LA2n> Act, 1882. — Teoant for life — Person 

haviag powers of tenant for life 
tfale by tenant for life — Iniunction to restrain 

sale at less price than sum offered by plaintiif-^Forin 

of order ...... 

Settlement. — Construction — Hotchpot — • Capable of 

taking effect' . . , . 
Voluntary— Costs of trustee— Contract for — 



Appeal for costs only 
Charge on land- 



Trust to raise— Power to raise 
7Rate of interest — Irish rate — Land in Ireland 

Power of leasing— Tenant for life — Mining 

leases — Peppercorn rent — Charge on inheritance — 
Lease referring to prior lease — Incorporation of cove- 
nants and exceptions — Removal of pillars — Consent 
— Mortgagor and mortgagee — Injunction 

Tenant for life— Limited owner — Settled Land 



Act, 1882 

Money to be laid out in land — Investment in 

railway debenture stock — Settled Land Act, 1882 

Marriage — Agreement to settle after-acquired 



property— Except property settled to wife s separate 
use — Married Women's Property Act, 1882 . 

Voluntary— Property to which wife entitled for 

separate use — Subsequent mortgage— 27 Eliz. c. 4 . 
Sale by tenant for life — Capital money — Lands 



100 



103 



53 



70 



80 



95 



98 



Clauses Consolidation Act, 1845 — Settled Land Act, 
1882 

Trustees — Breach of trust — Contribution be- 
tween trustees ..... 

■ — ■ Marriage— Covenant to settle after-acquired 

property — Estate tail ..... 

Trust for accumulation — Thellusson Act 

■ of personalty — Covenant to settle after-acquired 

property — Real estate— Implied power of sale — Num- 
ber of trustees— Settled Land Act, 1882 

t^LANDER — Oral — ^Words not actionable without special 
damage — Remoteness ..... 

Words imputing criminal offence or offences — 

No specific offence charged .... 

SoLicrroB. — Administrator — Retainer . 

and client-Salo— Sanction of Court 

Proctor — Acting as proctor — Rules of Probate, 

Divorce, aad Admiralty Division 

Betamer — Preliminary inquiry before police 

magistrate— Privilege from arrest — Attachment for 
contempt of Court ..... 

— and client — Misrepresentation inducing client to 

advance money on mortgage — Death of solicitor — 
Personal action ..... 

Attorneys and Solicitors Act, 1860— Charge for 
-' Property recovered or preserved * . 



costs- 

Mortgagee — Threatened exercise of power of 

sale — Disputed accounts— Injunction . 

Partnership — Negotiable securities — Books — 



99 

120 

121 j 
124! 



133 

38 

80 
14 
34 

61 



61 



66 



98 



Specific Pbrformancb.— Valuation -Uncertainty— Mis- 
leading condition — Separable contracts . .111 

Vendor and purchaser— Trustee— Depreciatory 

condition— Perpetuity— Power to re-enter . .127 

Stamp Duty. — Vendor and purchaser — Deed of convey- 
ance to vendor ..... 



Notice 

' Extent of charge for costs-* Property recovered 
or preserved ' . 

Remuneration — Sale by tenant for life — Auction 

— Private contract — Mortgagees — General order under 
Solicitors* Remuneration Act, 1881, Order IV., rule 2 
—Settled Land Act, 1882 . 

Lien — Title deeds held for mortgagor and mort- 
gagee — ^Bankruptcy of mortgngor — Costs due from 
mortgagor— Sale of equity of redemption by trustee . 
Costs— Payment of bill— Taxation— Pressure — 



Solicitors Act, 1843 

Costs — Taxation — Solid tors' Remuneration Act, 

1881 — General order under the Remuneration Act • 



102 



103 



104 



106 



139 



142 



1421 



Thhatees— Regulation Act— Place of public resort — 
Public performance of stage plays — Private theatre . 

Tithes. — Limitation of action— Tithes in kind— 37 
Hen. VIII. c. 12 — Non-payment for more than 
thirty years— 2 & 3 Wm. IV. c. 100 . 

TowAQE. — Negligence — Proviso in contract 

T&ADB-MARKs — Registration of— Price no part of work 
Representative registration— Trade-Marks Registra- 
tion Act, 1876 . . . . . 

— —^ Infringement of— Injunction- Innocent con- 
signee—Costs ...... 

Registration — Similarity of marks — Foreign 

user— * Three- mark rule*— Trade- Marks Act, 1876— 
Trade-Marks Registration Rules, rule 19 . 

Registration Act, 1875 - Trade-marks rule 33 

of Kebrnary, 1883— Rectification of register— Re- 
moval of mark — 'Engaged in business'— Words de- 
scriptive of patented article .... 

Registration Act. 1875 — Rectification of regis- 
ter — No user or intended user of mark in England- 

* Persons aggrieved ' . 

Tramways— Non-repair of -Road authority — Tram- 
ways Act, 1870— Liability to repair tram line — Con- 
tract for repair ..... 

Trustee — and cestui que trust — Indemnity -Qui 
tinut action ...... 

Kmployment of broker — Negligence — Loss of 

trust funds — Liability of trustee 

Appointment of new — Personal incapacity — 

Trustee Act, 1850 . 

Investment on mortgage — Valuation— Two- 
thirds of value — Liability .... 

Employment of broker — Negligence —Loss of 

trust fund — Liability of trustee 



Vendors and Purchase its— Act, 1874— Conveyancing 
Act, 1881 . 

Waiver ...... 

' Unauthorised investment in land— Sale of pur- 

chased land by trustee — Con^^ent of ceatuis que 
trust ....... 



^ Condition of sale — Misleading condition — 

Vendor and Purchaser Act, 1874 
— ^ Will— Construction-^De vise, in trust 
— ^> Particulars of sale — Misstatement- - Notice to 

purchaser — Compensation . 
Trust for sale— Sale by trustees — No life 

interest— The Settled Land Act,"! 882 
Sale of real property — Accidental misstatement 

as to extent of property — Completion of i)urcbase — 

Right to compensation . . 

Rescission— Misrepresentation . 

— Lease — Option t«-» purchase Conveyance to 

administrator of lessee — Precatory trust 

Particulars of sale— Error in description — Mis- 



82 

127 

133 
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83 

87 

115 

121 

136 

123 
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16 

76 
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26 
48 

76 

85 
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representation of value 
Vestry. — Person interested — Contract with Vestry- 
Penalty for acting after ceasing to be member 



96 
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180 

144. 
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UVatbr — Company — Supply of water for bath — Measure- 
ment of water coDsumed — Consumer to provide and 
pay for means of measurement . . » 50 

Company — Duty to supply pure water — Water 

rendered poisonous in service pipe— Waterworks 
Clauses Act, 1847— Local Act . . .118 

WiLL.^— Construction— -Election . . . .3 

Construction — Dying . . . , 3 

Construction — Gift to daughter — Direction that 

if she survived testator her share should be subject to 
the trusts of her settlement — Death of daughter in 
lifetime of testator, leaving children living at his 
Death— Wills Act . . . . . 

Construction— Estate and effects — ^ Chosea in 



action '—Onerous property 

— Construction— Nullity of marriage 

Construction—* Husband* — * Surviving ' 

Power of sale — Power of trustees to sell part of 



property for tmprovemeot of remainder— Petition for 
advice of Court— Lord St. Leonards' Act 
Construction — Heirlooms — Defeasance — Un- 



certainty ...... 

Codicil— Confirmation — Revocation 

Construction— Gift of personalty by way of 

substitution to a class * or their heirs '-^' Surviving ' . 

Conptruclion — Vesting — Gift over 

Forfeiture on bankruptcy, &c.— Gift over in 

case legatee should * be ' bankrupt or ' make ' assign- 



ment for creditors 

Executor - Residue— No next-of-kin - 



- Legacy 
to executors for care and trouble 

Annuity on death of G., leaving E., his wife, 

surviving— Divorce of E,— Gift to E. so long as she 
continues unmarried ..... 

Construction — Appointment 

Construction— Gift, vested or contingent 

Codicil— Confirmation-Implied revocation 

Construction— Gift, whether charitable— Gift of 

fund, the interest to be expended in ' acts of hospi- 
tality or charity ' . . . . . 

. Construction— Substitution— * To all the child- 

A. or, in event of decease, to their descend- 



ren ol 
ants* 

— Gift of real and personal estate by different 
clauses in one mass — Contingent interest — Interim 
income of real estate — Mixed fund 

Accumulation— Thellusson Act -Policy of as- 
surance — Application of dividends for premium 

* Testamentary expenses' — Costs of establish- 



ing will in Probate Division 

Construction — Pecuniary legacies — Insufficient 

estate — Abatement — Release of executors by pecu- 
niary leRat^es— Subsequent falling in of additional 
fonds — Right of pecuniary legatees to have balance 
of legacies made up . 



27 

30 
35 

39 
43 



54 



54 



60 
67 
79 



WiLU -Hasband and wife— Gift to a man and his wife 
and to a third person — Moieties, or thirds — Married 
Women's Property Act, 1882 . . . .82 

^ Annuity— Insufficient estate — Rights of tenant 
for life and remainderman . . . .83 

Construction — Annuity — Corpus or income . 86 

Construction- Practice — Next friend— Costs — 



Costs unnecessarily incurred not allowed as against 
infants' estate— Gift on trust to pay to A., her heirs 
and assigns, during her life, with gift over on her 
death without issue . . .87 

Annuity — Condition or limitation — Public 



policy — Condition that parent should permit child to 
be educated under control of third person . .87 

Colonial — Appointment of funds in Court in 



England^ English probate necessary for payment out 
to appointee . . . . . .-95 

Construction — Power of appointment — Implied 

life interest . . . . . .96 

- Construction —Contingent gift — Transmissibility 

of interest— Heirlooms . . . .99 

Construction — Contingent remainder or exe- 
cutor — Devise— Gift to children living at death of 
tenant-for-life or * thereafter to be born ' . .99 

Construction— Gift of personal estate— Legacy, 

whether specific or residuary . . . .101 

Administration — Locke King's Acts — Conver- 
sion—Real estate purchased by testator . .102 

Bequest to great-nepkews, sons of testator's 



nephew — Children of foreigners legitimated by sub- 
sequent marriage of parents . . . .103 

Construction — ' According to the'stocks ' . 104 

Construction — Particular and general residue — 

Lapse . . . . . . .110 

Appointment by — Power of appointment— Sub- 



sequent appointment by codicil and settlement — Con- 
ditional appointment — Fraud on power - Defective 
Execution— Wills Act, 18 i7 . . . .110 

Construction— Rule in Shelley's case — Curtesy 

— Limitations whether legal or equitable . .111 

- Construction— * Sole and unmarried' . .112 

Construction — 'Money* . . .114 
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